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International Energy and Natural Resources
During 2007, energy policies throughout the world focused on the "unbundling" of
power and promoting renewable sources of energy. From Europe to Nigeria to India,
policy makers have determined that separating vertically-integrated power suppliers promotes competition. And given the unusually high cost of crude oil during much of the
year, it is no surprise that many countries have implemented strategies to encourage the
development of alternative, sustainable fuels.
I.

Europe*

A.

ITALY

1. Electricity Deregulation
On July 1, 2007, Italy completed the liberalization of its electric retail market by extending freedom of choice to all end-users.1 Under changes brought about by Law Decree No. 73/2007, residential users can now both choose between alternative suppliers and
negotiate their contracts to take advantage of the cheapest prices available for their individual consumption needs.2 Prior to these changes, only non-household customers were
eligible to select suppliers; households were obliged to purchase their supplies from local
distributors at regulated tariffs. In addition to reducing costs, the extension of freedomof-choice to household customers is expected to lead to the development of new retail
electricity products tailored to customer demands, such as interruptible supplies 3 and so4
called "green options," electricity generated from renewable sources.
* Mattia Colonnelli de Gasperis is Vice-Chair of the International Energy and Natural Resource
Committee of ABA. He is an Italian and NYS corporate and finance lawyer currently working at Freshfields
Bruckhaus Deringer in Milan. Matteo Falcione is an Italian energy lawyer working for Clifford Chance in
Rome.
1. Urgent Measures for the Implementation of European Union Provisions with Regard to Deregulation
of Energy Markets, Legislative Decree No. 73, June 18, 2007, Gazz. Uff. [Official Gazette of Italy] No. 139
(iune 18, 2007). In August 2007, the Law Decree was converted into Law No. 125, Aug. 3, 2007, Gazz. Uff.
No. 188 (Aug. 14, 2007). Collectively these measures implement Directive 2003/54/EC concerning common
rules for the internal market in electricity. 2003 OJ. (L 176) (July 15, 2003) 37-56 (EC).
2. Electricity prices vary in relation to time of day, day of week, and month of year during which off-take
is made, with naturally lower rates during non-peak periods when demand is lower. See Italian Regulatory
Authority for Electricity and Gas, Annual Report on the Status of Services and Regulatory Activities, Introduction of the President (July 5, 2007), available at http://www.autorita.energia.it/inglese/annual-report/
eng-index.htm (translated).
3. Interruptible supplies are cheaper and suitable for certain industrial manufacturers (i.e. steel
production).
4. For an analysis of some of the issue surrounding the sale of green electricity on a consumer level, see
generally Ian H. Rowlands, Daniel Scott & Paul Parker, Consumers and Green Electricity: Profiling Potential
Purchasers, 12 Bus. STRATEGY & EN'T 36 (2003).
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Although Legislative Decree No. 73/2007 extended the power of negotiation to all endusers, sub-provisions of the law have ensured that the retail market is not completely
deregulated for the protection of the consumers. Article 1(1) requires the Italian Authority for Electricity and Gas (Autorit6 per l'energia elettrica e il gas) to set benchmark prices
that companies must offer customers in addition to any structured supply agreements they
5
might wish to propose.
Even after these changes, a number of issues arising from the pre-existing structure of
the electricity sector in Italy threaten the realization of a truly competitive and efficient
market. The two weakest points of the legal and regulatory framework are: 1) asymmetries amongst energy traders in access to historical consumption data of customers; and 2)
the connections between some traders and network operators who belong to the same
vertically integrated group.
2.

Cross-Sector Liberalization

Cognizant of the possibility that energy traders vertically integrated with distributors
would have an unfair advantage over independent traders, Article 1(1) of Legislative Decree No. 73/2007 imposed a duty on network operators to make available to any supplier
of electricity the load consumption data of the previous year of all clients located within
their operating grids. Similarly, concerned that competition may be harmed by vertically
integrated groups, the Authority for Electricity and Gas issued a regulation in January
2007 implementing general rules for the functional unbundling of energy companies that
both operate the networks and carry out the trading business. 6 The principles of functional unbundling include: 1) the directors of each unit must be independent and free
from any conflict of interest; 2) the director of a business unit cannot hold the same position in another business unit and cannot be an employee of the holding company; 3) each
business unit must have sufficient human, financial, and technical resources to independently operate its business and must not be bound to receive intra-group services; and 4)
7
the directors of each unit must be in a position to independently appoint key officers.
Vertical integration is also the main topic of the proposed third energy directives package presented by the European Commission on September 19, 2007. 8 In this proposal the
E.U. Commission emphasized that "experience has shown that where the transmission
system operator is a legal entity within an integrated company,... problems arise." 9 For
example, the "transmission system operator may treat its affiliated companies better than
competing third parties,... non-discriminatory access to information cannot be guaran5. Article 1(1) specifically refers to commercial offers comprising supply agreements with prices variable
during the day but does not seem to impose on suppliers a duty to offer customers such type of product.
6. Obblighi di separazione amministrativa e contabile (unbundling) per le imprese operanti nei settori
dell'energia elettrica e del gas, Delibera No. 11/07, Jan. 18, 2007, Gazz. Uff. 36 (Feb. 13, 2007).
7. Id.
8. See Press Release, European Commission, Energising Europe: A Real Market with Secure Supply, IP/
07/1361 (Sept. 19, 2007). The entire package of proposals is available at http://ec.europa.eu/energy/electricity/package_2007/index-en.htm.
9. Explanatory Memorandum from the European Commission, Third Energy Directives Package, at 4,
available at http://ec.europa.eu/energy/electricity/package-2007/doc/2007_09_19_explanatory-memorandum
_en.pdf.
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teed, and ... investment incentives within an integrated company are distorted."' 0 Accordingly, the E.U. Commission proposed the proprietary unbundling of vertically
integrated groups that operate transmission networks and electricity or gas trading
activities.
This proposed action falls in line with a number of legislative proposals made by the

E.U. Commission to the E.U. Council and Parliament, aimed at achieving: 1) further
harmonization of the powers and enhanced independence of the national energy regulators; 2) the establishment of an independent mechanism for cooperation among national
regulators; 3) the creation of a mechanism for transmission system operators to improve

the coordination of networks operation and grid security, cross-border trade, and grid
operation; and 4) greater transparency in energy market operations.' I
Moreover, beginning in February 2007, Italian energy traders have been allowed to
operate directly (i.e. without the need for a professional trader as broker) in the market of
derivatives instruments based on energy commodities. This possibility was created by an
amendment to the Financial Market Act 199812 by the law of February 6, 2007, No. 1313
that introduced paragraph 1-bis to Article 25 of the Act.

3. Renewable Sources
On February 19, 2007, the Ministry for Economic Development (Ministero dello Sviluppo Economico) put into effect an incentive scheme for the use of photovoltaic technologies in electricity generation. 14 The scheme provides a subsidy for solar-powered assets
that varies depending on the type of installation of such assets-in decreasing order: integrated in buildings, installed on buildings, on the land. Admission to the incentive scheme
is provided for applicants showing: 1) title to the land where the generation assets are
located; 2) completion of the authorization path; and 3) completion of the grid connection.' 5 The incentive is paid after generation and is based on the number of kilowatthours (kWh) generated. Reverse metering also applies in addition to the incentive
scheme.
B.

GERMANY*

Two years after enactment of the German Energy Industry Act 16 (Energiewirtschaftsgesetz or the "EnWG"), the German energy sector continued to experience dynamic
change. Principally, competitive pressures on the major German energy firms (e.g.,
E.ON, RWE, EnBW and Vattenfall) intensified considerably due to increased scrutiny
10. Id.
11. See, e.g., Press Release, supra note 8.
12. D. Lgs. No. 58/1998.
13. Supplemento ordinario No. 41/L, [Feb. 17, 2007], Gazz.Uff. No. 40 (Feb. 17, 2007).
14. Criteri e modalita' per incentivare la produzione di energia elettrica mediante conversione fotovoltaica
della fonte solare, in attuazione dell'articolo 7 del decreto legislativo 29 dicembre 2003, Legislative Deceree
No. 387, Feb. 19, 2007, Gazz. Uff. No. 45 (Feb. 23, 2007).
15. Id.
* Robert E. Wilson is a partner at Fulbright & Jaworski L.L.P., Munich. Petra Linsmeier is a partner at
Gleiss Lutz, Munich.
16. See Gesetz Uiber die Elektrizitdts - und Gasversorung (Energiewirtschaftsgesetz - EnWG), available at
www.gesetze-im-internet.de/bundesrecht/enwg_2005/gesamt.pdf.
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and actions of the German legislative, judicial, energy, and cartel regulatory authorities.
This has led to opportunities for competition and foreign investment in the German energy market.
1.

Grid Access

Developments with the most relevance for the international energy industry related
primarily to network model access (mainly in the gas sector) and new power plant
connections.
a. Access to the Grid in the Gas Sector
Despite the enactment of the EnWG, the level of competition in the gas sector has
remained low. The EnWG's legislative approach stipulates certain principles but does not
offer a comprehensive grid access solution. Consequently, independent suppliers desiring
to market to local customers have continued to face obstacles in accessing gas pipelines in
Germany. Seeking to address this problem, the Federal Network Agency
(Bundesnetzagentur or "BNetzA") has pressured the various gas sector parties to agree on
a grid access model. Commencing in October 2007, this new model applies to all gas
17
network operators. The new model is based on an entry-exit system and applies to each
"market area." Market areas (fourteen of which exist in Germany) are pools of gas pipelines in which shippers transport gas capacities with complete flexibility between all entry
and exit points. The BNetzA is encouraging gas network operators to pool their networks
to reduce the number of market areas and thus promote competition, with the ultimate
goal of establishing a single market area in Germany.
b.

Connection to the Grid for New Power Plants

The major German energy firms currently produce more than 80 percent of the electricity in Germany. The German public, federal government, and BNetzA believe this
restricts competition significantly. The German federal government passed an ordinance
s
effective June, 27, 2007, regulating the connection of new power plants to the grid' with
the clear goal of enabling the entry of new players into the sector and increasing liquidity
in the market.
2.

Regulation of Competition

The major German energy companies encountered increased regulatory pressure from
not only EU regulators but also German competition authorities.
a. Merger Control Proceedings
The Federal Cartel Office (Bundeskartellamt or "BKartA") continued to view critically
proposed equity investments by the major German energy firms in municipal utilities. On
17. See Vereinbarung tiber die Kooperation gem5I3 § 20 Abs. lb EnWG zwischen den Betreibern von in
Deutschland gelegenen Gasversorgungsnetzen, amended on Apr. 25, 2007, available at http://www.bgw.de/
energiepolitik/kooperaionsvereinbarung-erdgas.
18. See Verordnung zur Regelung des Netzanschlusses von Anlagen zur Erzeugung von elektrischer
Energie (Kraftwerks-Netzanschlussverordnung - KraftNAV), available at www.juris.de.
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March 15, 2007, the BKartA rejected RAWE's acquisition of Saar Ferngas. 19 On June 6,
2007, the court upheld the BKartA's decision to block E.ON's acquisition of a 30 percent
stake in the Eschwege public utility, confirming the prior BKartA determination that a
duopoly consisting of E.ON and RWE exists in the electricity market in Germany. 20
b.

Long-term Supply Agreements

The BKartA previously initiated proceedings against E.ON where it ultimately ruled
that E.ON-customer distribution supply contracts with long-term purchase commitments
of up to 80 percent of the purchaser's requirements violate competition law. 21 On October 4, 2007, the court rejected E.ON's appeal of this ruling. 22 Long-term supply agreements, therefore, no longer exist at the distribution supply level in Germany, enhancing
opportunities for increased competition.
3. Outlook
Spurred in part by the increased compliance requirements imposed by the EnWG, German energy company consolidation, evidenced prominently by the E.ON-Ruhrgas and
Vattenfall Europe mergers, is expected to accelerate. Public utility privatization in Germany is expected to continue, such as the proposed purchase announced in October 2007
by Gaz de France of a stake in Stadtwerke Leipzig GmbH. As reflected in E.ON's
planned construction at Wilhelmshaven of Germany's first liquefied natural gas (LNG)
terminal, there is increased interest in Germany in LNG, a market that had not been
regarded as competitive with pipeline gas until the recent rise in oil prices.
C.

SPAIN*

This year has seen a number of changes in energy legislation as it became glaringly
evident that Spain was falling farther behind Kyoto compliance than most other countries
and that the objectives to generate renewable energy sources and co-generation set out in
the Renewable Energy Plan 2005-201023 and the Strategy of Energy Savings and Efficiency in Spain 24 were not being reached in certain areas.
19. See Press Release, BKartA (Mar. 15, 2007), available at www.bundeskartellamt.de/wDeutsch/aktuelles/
presse/2007_03_l 5.php.
20. See Press Release, Oberlandesgericbt Dfisseldorf Expansionsdrang von E. ON und RWE Einbalt geboten and
Decision of the DisseldorfHigber Regional Court (June 8, 2007), available at www.justiz.nrw.de/Presse/presseweitere/PresseOLGs/08_06_2007/index.php.
21. See BKartA, Jan. 13, 2006, docket no. B8-113/03-1, available at bundeskartellamt.de/wDeutsch/
download/pdf/Kartell/KartelI06/B8- 113-03 .pdf.
22. See Press Release, Oberlandesgericht Dtisseldorf: EON Ruhrgas muss trotz Beschwerde langfristige
Liefervertrige beenden (June 20, 2006), available at www.justiz.nrw.de/Presse/presse weitere/PresseOLGs/
archiv/2006_01_Archiv/20_06_2006/index.php.
* Richard Silberstein is a partner at Gomez-Acebo & Pombo in Madrid.
23. Resolution of the Council of Ministers of August 26, 2005, www.mityc.es/Desarrollo/Seccion/Energia
Renovable/Plan.
24. Resolution of the Council of Ministers of November 28, 2003, www.mityc.es/Desarrollo/Seccion/
EficienciaEnergetica/Estrategia.
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Renewable Sources

Spring saw passage of one of the most important pieces of legislation, Royal Decree
2
661/2007 of May 2525, which replaces earlier legislation. 6 Royal Decree 661/2007 is designed to guarantee a reasonable income for owners of alternative energy plants and assign
consumers a reasonable cost. Producers are encouraged to sell their energy on the daily
market rather than for the regulated rate. The goal of this Royal Decree is to reach the
objective contained in Directive 2001/77/EC 27 so that at least 29.4 percent of Spain's
electricity is generated by renewable sources by 2010.28
The new legislation has caused a rush of new investments, primarily photovoltaic, because there is no transition period in the Royal Decree. It maintains, and in some cases
(such as biomass) improves, a payment regime that allows projects covered by the special
regime to continue or to be developed. To achieve its goals, the Royal Decree adds additional methods of production, modifies the administrative procedures required for installations to be covered by the regime, and changes the system regarding payment for
29
electrical energy generated under the special regime.
Electricity generated by plants covered by the Royal Decree may still be fed into the
transmission or distribution system for a regulated rate (not connected to the average
reference rate) or be sold on the energy production market for the resulting price plus a
premium. 30 Besides the right to receive a tariff or premium, producers also have a right to
receive certain complementary rates for electing to apply off peak use, efficiency, and
reactive energy.
2.

Gas

32
Directive 2003/55/EC 3' eliminated Directive 98/30/EC and established new rules to
govern the internal market for natural gas. The Directive establishes, among others: 1)
that Member States may impose public service obligations on undertakings that operate in
the sector to protect the general economic interest, which may relate to consumer protection (referring to regularity, quality and price of supplies), security, including security of
supply, and environmental protection; 2) the designation and functions of system operators; 3) unbundling of transmission and system operators; and 4) access to the system.
33
Law 12/2007 of July 2, 2007, transposes the Directive to the Spanish gas market,
although many of the objectives and main aspects of the European rules are already in

25. Official State Gazette, No.126, 22846 (May 26, 2007).
26. Royal Decree 436/2004 of March 12, 2004 (Spain).
27. Council Directive 2001/77, 2001 OJ. (L 283) 33-40 (EC).
28. Official State Gazette, No.126 at 22847.
29. The special economic regime covers four different categories of plants: 1) those that use residual energy
through cogeneration; 2) non-consumable energy such as solar, geothermal, hydroelectric and wind, biomass
and biogas waste; 4) solid wastes; and 5) non-commercial mining products due to their high sulphur or
particulate content. Hybrid plants with different technologies and different fuels, but not wind or photovoltaic, are also covered.
30. See Royal Decree 661/2007 of May 25, 2007 (Spain); Official State Gazette, No.126 at 22855 et seq.
31. Council Directive 2003/55, 2003 OJ. (L 176) 57-78.
32. Council Directive 98/30, 1998 OJ. (L 204) 1-12 (EC).
33. Official State Gazette, No. 158, 28567 (July 3, 2007).
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place. It provides for a transitory period from the current model of regulated tariffs to a
34
liberalized model.
D.

CROATTA*

With Croatia's accession to the E.U. approaching, Croatia has had to adjust its legal
order to meet the standards set by the EU. Since 2001, significant changes have been
introduced in the field of energy law. In particular, benchmarks have been set to ensure
the transformation from a monopolistic, state-owned model to a liberalized and open
market.
The primary regulation enabling market liberalization is the Energy Act. 35 The latest
amendments of the Energy Act came into force on July 14, 2007,36 but brought no significant changes to the provisions already in force.
The Croatian Energy Regulatory Agency (Hrvatske energetske regulatorne agencije or
"CERA"), established in 2005, has an important role in transforming the energy sector in
Croatia. According to the new by-laws that came into force on October 9, 2007, 3 7 CERA
is to function as an autonomous, independent, non-profit state agency that regulates and
supervises energy activities in Croatia. CERA's fundamental goals are to: 1) ensure objective, transparent, and non-discriminatory carrying out of energy activities policy; 2) implement principles of regulated access to the network/system; 3) establish efficient energy
markets and market competition; 4) protect energy consumers and energy operators; and
38
5) adopt methodologies for determining tariff items or tariff systems.
1. Activities in the Field of Electricity
39
In December 2006, new "Rules and Regulations of operating an electricity market"
40
were introduced in accordance with the Energy Act and the Electricity Market Act.
Organization of the electricity market in all of its activities (production, distribution and
supply of electricity) has been placed in the hands of HROTE (Hrvatski operator trita
energije d.o.o. or "Croatian Energy Market Operator") founded in 2005.41 For the initial
stage of market liberalization, a bilateral market model was chosen where electricity trading is performed on the basis of bilateral agreements. 42 The rules and regulations govern
the rights and obligations of producers, distributors, suppliers, and eligible customers.
As of July 1, 2007, the electricity market has opened for all customers except approximately 165,000 household customers; the market for all household consumers is scheduled
to open on July 1, 2008. With this opening, Croatian household consumers will be able to

34. Id. at 28592 et seq.

* Miroljub Malegi is a lawyer with his own office in Rijeka, Croatia.

35. Official Gazette No. 68/2001 (July 27, 2001); Official Gazette No. 177/2004 (Dec. 15, 2004), available
at www.nn.hr (unofficial English versions available at http://www.hera.hr/english/html/laws.html).
36. Official Gazette No. 76/2007 (July 23, 2007), available at www.nn.hr.
37. Official Gazette No. 99/2007 (Oct. 1, 2007), available at www.nn.hr.
38. Id.
39. Official Gazette No. 135/2006 (Dec. 13, 2006), available at www.nn.hr.
40. Official Gazette No. 177/2004 (Dec. 15, 2004), available at www.nn.hr.
41. See HROTE, www.hrote.hr.
42. HROTE, Model tr igta, http://www.hrote.hr/hrote/en/market/model.aspx.
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choose their electricity supplier. And in principle, the future will also bring an end to the
monopoly of Hrvatska Elektroprivreda d.d. (HEP), the state-owned electricity provider
43
and its subsidiaries.
As of November 1, 2007, CERA had issued six licenses for the production of electricity,
three of them issued at the end of 2006 and three in 2007. Among the licenses issued, one
was given to INA Industrija nafte d.d. (INA), a former state-owned company that was
recently privatized.44 The Government of the Republic of Croatia still holds the 51.80
percent of INA's shares. 45 As the experience of neighboring countries shows, true liberalization of the market will probably start in 2008.
2. Activities in the Field of Natural Gas
On April 18, 2007, a new Act concerning natural gas entered into force.46 The new Act
calls for gradual liberalization and opening of all aspects of the natural gas market (production, distribution, and supply of electricity) to competition, which benefits consumers.
The Act implements Directive 2003/55/EC of the European Parliament and Council on
common rules for internal markets of natural gas. 47 As a result of the new Act, as of
August 1, 2007, the natural gas market has been opened to all customers except for household customers, which will gain the status of eligible customers on August 1, 2008.48 Until that time, INA is the natural gas supplier for all household consumers.

H.

Africa*

A.

GHANA

Energy has been a politically important issue in the last year. Due in particular to
strong economic growth and an extended drought that has affected the output of the
hydroelectric power plants at Akosombo and Kpone, Ghana has experienced power
shortages resulting in electricity rationing, frequent load shedding, black-outs, and restrictions on industrial customers such as the Volta aluminium smelter. 49
43. Official Gazette No 32/2002 (Mar. 28, 2002), available at www.nn.hr. According to the Act on HEP
privatization, until Croatia becomes a member of the E.U., the Republic of Croatia will remain the owner of
51% of REP shares, and HEP will be obliged to keep sole ownership of its subsidiaries. The same Act sets
forth the procedure for the sale of the remaining portion of HEP shares, but there have been no steps taken
thus far in this direction. The current attitude of the government of the Republic of Croatia is HEP shares
will not be put on the market until absolutely necessary.
44. Official Gazette No 32/2002 (Mar. 28, 2002), available at www.nn.hr.
45. INA, Struktura dionicara, available at www.ina.hr/default.aspx?id=5 11.
46. Official Gazette No 40/2007 (Apr. 18, 2007), available at www.nn.hr.
47. Council Directive 2003/55, 2003 0.j. (L 176) 57-78 (EC).
48. Official Gazette No 40/2007 (Apr. 18, 2007), available at www.nn.hr.
* Ben Donovan is a partner at Dewey & Le Boeuf, LLP, in London.
49. Ghana: Load Shedding Worsens, AmiucAN ENERGY, April 20, 2007, available at http://www.africa-energy.com/ (subscription service only).
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1. Recent Industry Restructuring
There has been major restructuring of Ghana's power industry in recent years. The
reforms were initiated in the mid-1990s and recent legislation50 has introduced further
changes. The reforms are aimed at liberalizing the market in order to address operational
inefficiencies and to create an environment attractive to foreign investment.
The reforms of the past year build upon the changes that took place a decade ago. The
1997 reforms introduced two major changes aimed at removing the monopoly position of
the state power company, the Volta River Authority5 l (VRA). First, two regulatory bodies
were established-the Energy Commission s2 and the Public Utilities Regulatory Commission. The Energy Commission is responsible for licensing and for developing and
monitoring compliance with technical codes and rules of practice for supply and distribution. The Public Utilities Regulatory Commission 53 is responsible for approving tariffs
and monitoring standards of service. Second, several of VRA's core functions were in
large measure honed down. For example, VRA's supply and distribution functions were
transferred to the Electrical Company Ghana (ECG), which was set up in 1997.54 ECG
was also made responsible for the construction, maintenance, and operation of sub-transmission lines and transformer sub-stations. 55 As a result, the VRA has since 1997 been
operating primarily in the power generation and transmission sectors.
The 2007 restructuring provides further divestment of VRA's function, this time in
relation to operation of the transmission system. Given VRA's dominant generating position, to maintain VRA in a similarly dominant position in transmission was seen as restrictive to competition. A new independent transmission authority, Ghana Grid Company
(GridCo), was set up in January 2007 to assume the role of transmission system owner and
operator. 56 At present, the transmission function is still being performing by VRA. The
transfer to GridCo will occur over time as the transmission assets are transferred from
VRA to GridCo, rules and procedures between the ECG, GridCo, VRA and other generators are established, and the management and operational structure of the organization
are developed.
These changes effectively mean that VRA's role will be restricted to generation. Once
the reforms are implemented and GridCo takes over the transmission system, new generators will have the opportunity to enter the market. This was recently confirmed by The
Ministry of Energy's chief technical advisor Clement Abavana, who stated: "The [new]
transmission company will provide an open access transmission highway to enable power
generators to reach their respective customers without discrimination and that the legal
50. It was reported in February 2007 that The Volta River Development Act (Amendment) Bill 2005 had
received presidential assent. See Ghana and the Region, AFRICAN ENERGY, Feb. 7, 2007, available at http://
www.africa-energy.com/ (subscription service only).
51. Established under the Volta River Development Act 1961 (Act 46).
52. The Energy Commission's operation is governed by the Energy Commission Act 1997 (Act 541).
53. Established by the Public Utilities Regulatory Commission Act 1997.
54. Incorporated under the companies' code, 1963 (Act 179) on 21 February 1997
55. Brief Profile of Sector Institutions, Ministry of Energy, December 2003, available at http://www.
energymin.gov.gh/Profilespercent20ofpercent20Sectorpercent20Institutions.pdf.
56. IPPs in the Works to Tackle Ghana's Power Crisis, AFRicmAN ENIERGY, June 29, 2007, available at http://
www.africa-energy.com/ (subscription service only).
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framework was now in place for unimpeded private sector participation in the power
57
sector.
2. Foreign Investment
There have been some positive signs that Ghana's power market is becoming more
attractive to foreign investment. A number of deals were announced in 2007 involving
foreign investment. For example, in March 2007, it was reported that the government
had signed an engineering, procurement, and construction contract with China's Sinohydro Corporation for the 400MW ($600 million) Bui dam project, construction of
which is scheduled to be completed in February 2012.58 And on January 31, 2007, the
300MW Kpone Independent Power Project, one of the most advanced Ghanaian .IP.P
projects to date, was launched. This project is managed by U.K. based group Infraco and
financed by a consortium of European development agencies, with support from the
59
World Bank.
3. Ghana's Regional Position
The West African Power Pool (WAPP) was set up in 1999 by fifteen member states of
the Economic Community of West Africa (ECOWAS)60 with the aim of integrating national power system operations into a unified regional electricity market. 61 On April 4,
2007, the African Development Bank announced it has approved $48.6 million in loans to
Ghana and Benin to finance the construction of a new high-voltage interconnector and
the extension and construction of associated sub-stations as part of WAPP.62 These assets
will permit the physical interconnection of the various national grids so that power can be
shared across the region. Once the power pool is physically operational, a legal framework will be implemented for the dispatch of power and balancing of load on a regional
basis, which will also assist in alleviating power supply shortages in Ghana.
B.

LIBYA*

From a legal and regulatory perspective, it has been an exceptionally busy and productive twelve months for the Libyan energy sector. With approximately 39 billion barrels in
57. Ghana and the Region, supra note 50.
58. Ghana: Bui Dam EPC Signed, AsRicAN ENERGY, May 4, 2007, available at http://www.africa-energy.con/ (subscription service only).
59. Ghana and the Region, supra note 50. In addition, the Abu Dhabi National Energy Company (Taqa)
purchased the Takoradi International Company component of the Aboadze thermal plant from CMS Generation in February 2007, and the government has stated that it remains committed to expanding the capacity of
this plant. IPPs in the Works to Tackle Ghana's Power Crisis,supra note 56. Also, several investors have shown
interest in reviving the 125MW Osagyefo power barge, which will involve the development of the Tana oil
and gas fields. Id.
60. The member states of ECOWAS are Benin, Burkina Faso, Cabo Verde, Cote dIvoire, Gambia, Ghana,
Guinee, Guinee Bissau, Liberia, Mali, Niger, Nigeria, Senegal, Sierra Leone, and the Togolese Republic.
ECOWAS, ECOWAS Member States, http://www.ecowas.int/ (last visited May 1, 2008).
61. See WAPP, http://www.ecowapp.org/ (last visited May 1, 2008).
62. Ghana: Load Shedding Worsens, supra note 49.
* Nabil L. Khodadad is a partner at Dewey & LeBoeuf in London and Matthew Hinxman is an associate
at the same firm. They were assisted by Mahmud R. Mukhtar of Mukhtar, Kelbach & Elgharabli.
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proven oil reserves, 63 Libya is now reaping the benefits of the end of international sanctions, as foreign investment continues to flood in.
1. Recent Oil and Gas Licensing Rounds
The Libyan energy sector is booming. Back in 2005, Libya opened its doors to foreign
investors with the announcement of the first licensing round for companies interested in
oil and gas exploration under a new model Exploration and Production Sharing Agreement (ESPA-lV).64 Widely acclaimed for their transparency, the second and third licensing ounds under the model ESPA-IV were successfully concluded in November 2005 and
January 2007. Whereas the first ESPA-IV round was largely won by U.S. companies (either directly or via participation in consortia) 65 and the second round saw European companies winning ten of the twenty-three areas, 66 the third round was marked by European
and U.S. consortia losing out to Russian bidders (in fact, only two European companies
67
won or were on a consortia that won a contract area in the third round).
An important criteria for selecting a winner in the third ESPA-TV round was the production allocation, or "X factor." 68 The average share of production that companies allotted themselves fell from 19.5 percent in the first round to 13.2 percent in the second
round. 69 In the third round awards, companies gave themselves production shares in the
range of 7.8 percent to 18 percent.70 The selection formula for the third ESPA-TV round
also took into account the amount bid as a signature bonus, which in the first and second
licensing rounds had been used only to break a tie. The total in signature bonuses for all
71
ten contract areas awarded under the third ESPA-IV round was $58.1 million.
In July 2007, Libya's National Oil Corporation (NOC) launched a fourth ESPA-IV
licensing round to award foreign energy companies exploration licenses, this time for gas
72
(rather than oil) exploration, involving forty-one onshore and offshore blocks. In September, Libya announced that thirty-five firms (including such familiar names as Gaz63. Kate Dourian, Libya Continues to Add to Reserves, 85 PLATTS OILGRAM PRICE REP. 1 (2007).
64. National Oil Company of Libya, Historical Review of Licensing, availableat http://en.noclibya.com.ly/
index.php?option=com-content&task=view&id=l 18&Itemid=56.
65. US Firms Dominate Libya's Epsa-4 Round, INT'L PETROLEUM FIN., Feb. 9, 2005.
66. Economic Analysis-Europeans, Asians Weigh In, EMERGING MARKETS DAILY NEws, Dec. 1, 2005.
67. See Russian Duo Dominates in Libya's Latest Bid Round, INT'L PETROLEUM FIN., Jan. 8, 2007.
68. The X factor is the percentage of oil production allocated for recovery of the international oil company's costs and for the profit split. The international oil company receives a percentage of production equal
to the X factor until its costs are recovered. Thereafter, the oil company's share of excess production, or
profit oil, is determined in accordance with a formula, namely the amount of profit oil multiplied by the base
factor multiplied by the A factor. The base factor is expressed as a percentage and can vary with the average
daily production of oil. The base factor for oil produced from onshore blocks declines as the average daily
production exceeds certain levels, but the base factor for oil produced from offshore blocks, and gas produced
from all blocks, is set at a constant 100%. The A factor is also expressed as a percentage and varies with the
ratio (commonly known in the oil industry as the R factor) of cumulative revenues received by the intemational oil company to its cumulative capital and operating costs. As the R factor increases, the A factor
decreases in a manner predetermined for each contract area.
69. Deborah Kelly & Jill Junnola, Russians Dominate Tough Bid Round in Libya, INT'L OIL DAILY, Dec. 21,
2006.
70. Id.
71. Id.
72. Jill Junnola, Libya: Gas Moves Center Stage, ENERGY COMPASS, July 13, 2007.
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prom and Lukoil, Exxon Mobil, Chevron, Shell Total, and Eni, among others) had been
qualified to compete for operator permits in this licensing round, which was scheduled to
close on December 9.73
The fourth licensing round has seen a slight shift of emphasis in the revised version of
the the ESPA-TV. The Libyan government has been keen to emphasize the main objective of the agreement is to explore for new discoveries and increase gas output. 74 In addition, it is now clear that a Libyan vice president will need to be nominated by the company
and approved by NOC starting from the date a branch has been established and registered
to carry out the activities. Most significantly in this round is the implication of the stamp
duty regulations on the ESPA agreements. 75 It has now been clarified by the Libyan government that stamp duty is to be paid against the minimum exploration work program to
be carried out by the contracting company and against the signature bonus to be
presented by the investor companies that will ultimately sign the ESPA agreements. The
stamp duty will be a recoverable expenditure. To date, the exact amount of the stamp duty
payable is not entirely clear, although the Libyan tax authorities (who are currently discussing the matter with NOC) have indicated it could be as much as 2 percent. 76 It should
also be noted that newly issued Cabinet Resolution (394/2007) provides for the issuing of
a tax receipt and grossing up of the company's income under the EPSA, allowing a full
credit for taxes paid in Libya.

C.

NAMIBIA*

There have been no changes to the Namibian upstream hydrocarbons regime in the
past year, but some changes are proposed in relation to downstream gas activities. Set out
below is a brief summary description of the proposed downstream changes and an overview of the Kudu gas field.

1.

Proposed Downstream Gas Changes

Namibia is looking to restructure its downstream gas industry. Proposals are currently
in draft bill form that provide for the establishment of an independent Gas Regulation
Authority, which will have regulatory control over the transportation, storage, distribution, liquefaction, re-gasification, and marketing of gas in Namibia. It is intended that the
Authority will have the power to grant licenses and to approve tariff levels. The draft bill
also sets out licenses criteria and conditions.

73. LIBYA, PETROLEUM INTELLIGENCE WEEKLY, Sept. 10, 2007.
74. Peter Kemp, JULY LAUNCH FOR LIBYA's FIRST GAS-FocUSED EXPLORATION ROUND, INT'L OIL
DAILY, May 25, 2007.

75. See Law No. 12 of 1372 P.D (2004), available at http://www.libyaonline.con/pdf/02fFg70ObJf935th
FBB.pdf (unofficial translation).
76. See, Samuel Ciszuk, Stamp Duty of 2% Launched on Investments, 15% Domestic Gas Price Discount Offered,
as Libya Clarifies Licensing Conditions, GLOBAL INSIGHT DAILY ANALYSIS, Aug. 16, 2007.
* Fars Sahra is an associate at Dewey & LeBoeuf in London.
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2. Kudu Gas Field
Energy Africa, a subsidiary of Tullow Oil, operates the Kudu gas field with a 90 percent
interest. NAMCOR, the National Petroleum Corporation of Namibia, is its 10 percent
partner in the field. In 2004, Energy Africa concluded a Joint Development Agreement
with NamPower in relation to the planned development of the Kudu field as part of a gas
to power project. 77 In April 2007, Itochu Corporation acquired a 20 percent interest from
Tullow Oil.78
The Kudu Project involves the offshore development of the Kudu gas field and the
piping of gas to shore for treatment and delivery to an 800 megawatt (MW) power station
79
to be developed and commercially operated in the vicinity of Oranjemund. When operainto
the Namibian
for
resale
to
NamPower
tional, the produced electricity is to be sold
market and to Eskom for the South African market. In September 2007, however, Tullow
Oil reported disappointing results from a test well in the area.80 The well was designed to
test the potential for additional reserves within the Kudu field area, thereby broadening
the range of development and commercialization opportunities available. Nonetheless,
Tullow Oil's Chief Executive stated that "Tullow does not expect this result to impact on
the progress of the Kudu gas to power project and remains committed to the joint venture
8
and will continue the process of developing this important Namibian natural resource." '
D.

NIGERA*

1. Governmental Policy, Commercia,l and Political Developments
The new administration of President Shehu Musa Yar'Adua was sworn in on May 29,
Undoubtedly, the most significant feature of the new government's reform in the
oil and gas sector this past year was its announcement of the proposed unbundling of the
Nigerian National Petroleum Corporation (NNPC). s3 Under the reform package, five
new agencies are to be created: 1) the National Petroleum Directorate (NPD), which
would replace the Ministry of Energy; 2) the National Oil Company (NOC), which would
replace the Nigerian National Petroleum Corporation (NNPC); 3) the Petroleum Inspectorate Commission (PIC), which replaces the Department of Petroleum Resources (DPR);
4) the Products Distribution Authority (PDA), which replaces the Petroleum Pipelines
and Marketing Company (PPMC); and 5) National Oil and Gas Assets Holding and Man2007.82

77. Press Release, Tullow Oil Concludes Joint Development Agreement for Kudu Gas Field, Namibia July
5, 2004).
78. Press Release, Tullow Oil, New Partner Introduced to Kudu Project (April 4, 2007), available at http:/
production.investis.com/tlw/media/news/2007/2007-04-04/.
79. Id.
80. Press Release, Tullow Oil, Kudu-8 Appraisal Well Update (Sept. 19, 2007).
81. Id.
* Babatunde Irukera is a lawyer at Simmons Cooper, LLC, in Chicago, Illinois.
82. Dino Mahtani, Newcomer steps up to lead Nigeria IN THE SPOTLIGHT Umaru YarAdua, Fit. TLmEs
(London), May 28, 2007, at 26.
83. The apex executive body, the Federal Executive Council (FEC), announced this through the Minister
of State for Energy (Petroleum), Odein Ajumugobia, after its meeting of August 29, 2007. See also Neil Ford,
All Changefor the NNPC, AfRicAN Bus., Nov. 2007.
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agement Services Company (NOGAHMSC), which replaces the National Petroleum and
8
Investment Management Services (NAPIMS). 4
This change signifies a major break from existing conditions. The NNPC, the overseer
of Nigeria's interest in the oil and gas industry, was established by Section 1 of the Nigerian National Petroleum Act8 5 as an integrated oil and gas company, wholly owned by the
Federal Government. The responsibilities of the corporation range from exploration and
production, petroleum product marketing, engineering and data support services, training, and crude oil refining to construction and maintenance of a network of pipelines. 86 A
notable characteristic of the current structure is the close relationship between the government and the industry and between NNPC's commercial operations and its involvement in regulatory matters. The new National Oil and Gas Policy will scale back this
relationship and loosen the state's control of the industry.8 7 As a model for Nigeria's
reforms, the government is looking to the successful operations of other state-owned energy companies, such as Statoil and Petrobras-the Norwegian and Brazilian national oil
companies, which have been given relative autonomy and have been required to compete
with other companies in securing acreage.88
2. Legislative Developments
Legislation to make the reforms outlined in the National Oil and Gas Policy is expected
in 2008. In the meanwhile, during other statutes and amendments were passed in 2006
and 2007 impacted the oil and gas sector of Nigeria, such as: a) Bonga Oil Terminal (Establishment) Order 9 (establishing the Bonga Oil Terminal situated offshore in the southern part of Nigeria); b) Erha Oil Terminal (Establishment) Order 200690 (establishing the
Erha Oil Terminal in similar terms as the Bonga Oil Terminal); c) Public Enterprises
(Privatization and Commercialization) Act Order (No.4) 200691 (aimed at privatizing the
government's stake of 28.72 percent in African Petroleum Plc); d) Public Enterprises
(Privatisation and Commercialisation) Order (No. 1) 200692 (increasing the percentage equity to be offered to the core investor in Eleme Petrochemical Company Limited from 51
percent to 75 percent); e) International Convention on Civil Liability for Oil Pollution
Damage (Ratification and Enforcement) Act 200693 (ratifying the Convention as
amended); f) International Convention on the Establishment of an International Fund for
Compensation for Oil Pollution Damage 1971 as amended (Ratification and Enforcement) Act 200694 (ratifying the Convention to provide compensation to people who suffer
84. Id.
85. National Petroleum Act, (2004) Ch. N.123 (Nigeria).
86. See Nigerian National Petroleum Corporation, About NNPC, available at http://www.nnpcgroup.com
aboutus.hnn.
87. The industry regulator, the Department of Petroleum Resources (DPR), is not wholly autonomous as
its reporting structure is channeled to the chairman of the board of the NNPC.
88. Uchenna Izundu, Nigeria to Restructure Energy Industry Under New Policy, OIL & GAS J., Sept. 10, 2007,
at 24.
89. S.I No. 10 of 2006, B.71 Acts and Subsidiary Legislation 2006 Vol 2.
90. S.I No. 12 of 2006, B.83 Acts and Subsidiary Legislation 2006 Vol 2.
91. S.I No. 7 of 2006 B.37 Acts and Subsidiary Legislation 2006 Vol 2.
92. S.I No. 13 of 2006 B.85 Acts and Subsidiary Legislation 2006 Vol 2.
93. Act No. 7 of 2006 A.281 Acts and Subsidiary Legislation 2006 Vol 1.
94. Act No. 8 of 2006 A-303 Acts and Subsidiary Legislation 2006 Vol 1.
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damage caused by pollution resulting from the discharge of oil from ships); and g) National Oil Spill Detection and Response Agency (Establishment) Act 200695 (establishing
the National Oil Spill detection and Response Agency to coordinate and implement the
National Oil Spill Contingency Plan for Nigeria).

3. Judicial Development

In May 2007, a federal high court in Port Harcourt, Rivers State, Nigeria ordered Shell
to pay 6 billion naira (US$147 million) in damages to three local communities for breaching a lease agreement on land where its staff resided. 96 The communities claimed Shell's
exploration activities harmed the local environment. Shell has since filed an appeal and an
97
application for a stay of execution of the judgment.
Internationally, there were developments in Bowoto v. Chevron Corp., a pending case in
the United States brought by a group of Nigerian citizens living in the Niger Delta, alleging that actions by Chevron had a negative environmental and social impact on their community. 9s The cause of action was based on the Alien Tort Claims Act (ATCA), the
Racketeer Influenced and Corrupt Organizations Act (RICO), and various state law claims
for assault, battery, and wrongful death. In March 2007, the court granted Chevron's
motion for summary judgment on the plaintiffs' RICO claim. 99 The court found that the
plaintiffs did not satisfy the first element to succeed in a RICO claim because although
they provided evidence that a significant amount of the oil extracted in Nigeria was exported to the United States, the plaintiffs did not provide enough evidence that the incidents underlying this litigation or Chevron's treatment of the local communities had any
impact on the U.S economy. 100 The international law claim of crimes against humanity
was dismissed by the court on August 14, 2007.101

4.

Research on the Nigerian Energy Sector

Over the past several years, the James A. Baker II Institute for Public Policy at Rice
University has published a number of important papers analyzing trends in the Nigerian
02
energy sector. They are highly recommended to interested readers.1

95. Act No. 15 of 2006 A.407 Acts and Subsidiary Legislation 2006 Vol 1.
96. Shell Appeals $47 mil Nigerian Court Fine over Land Acquisition, PLATTS COMMODrTy NEWS, June 11,
2007.
97. Id.
98. Bowoto v. Chevron Corp., No. C99-02506SI (N.D. Cal., .filed Aug. 22, 2006).
99. Bowoto v. Chevron Corp., 481 F.Supp.2d 1010 (N.D. Cal. 2007).
100. Id. at 1014-15.
101. Bowoto v. Chevron Corp., 2007 WL 2349343 (N.D. Cal. 2007, Aug. 14, 2007).
102. See, e.g., Webcast: Nigeria and the Future Global Gas Market (The James A, Baker HI Institute for
Public Policy, Rice University, May 2, 2006), http://www.bakerinstitute.org/events/nigeria-and-the-futureglobal-gas-market/?searchterm=discusses; G. Ugo Nwokeji, The Nigerian National Petroleum Corporation and
the Development of the Nigerian Oil and Gas Indusry: History, Strategies and Current Directions (Mar. 2007),
available at http://www.rice.edu/energy/publications/docs/NOCs/Papers/NNPC Ugo.pdf.
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III. Asia
A.

INDIA*

In 2007 significant developments in energy and natural resources law in India centered
on petroleum, gas, and electricity.
1. Petroleum and Natural Gas
On December 20, 2006, the Ministry of Petroleum and Natural Gas of the Government
of India published a notification regarding a policy for development of natural gas pipelines and city or local natural gas distribution networks.10 3 The objectives of this policy
are to promote competition by encouraging investment from the public and private sectors in natural gas pipelines and local natural gas distribution networks to secure greater
availability and lower prices for consumers.
The salient features of this policy are as follows:
1) "No gas pipeline or city or local gas distribution network will be laid, built, operated or expanded without the authorization by the Petroleum & Natural Gas Regulatory Board." 104
2) "The entity proposing to lay build, operate or expand a gas pipeline or city or
local natural gas distribution network will be required to furnish to the Board a bid
bond for an amount as may be decided by the board with a view to ensuring that only
serious bidders participate in the bidding process." 105
3) "With a view to harmonizing operations and providing inter-connectivity to different gas pipelines .... a comprehensive set of technical requirements and safety
standards, as well as a code for gas grid connectivity, to be developed by the Board, is
06
necessary to ensure operational compatibility."1
4) "The transportation tariffs of the common or contract carrier transmission pipelines or city or local natural gas distribution network as also the manner of determin' 10 7
ing such tariffs will be laid down by the Board.
5) "The Central Government, in consultation with the Oil Industry Safety Directorate, shall review the existing rules [and] standards, their applicability, and develop
a comprehensive set of technical [and health and safety] standards in respect of natural gas transmission [and] distribution pipelines and city or local natural gas distribution network." 108
* Shourya Mandal and Nabanita Roy are lawyers at Fox Mandal in Calcutta (Kalkota), India
103. See Policy for Development of Natural Gas Pipelines and City or Local Natural Gas Distribution
Networks, Gazette of India (Part I Section 1), REGD. No. DL.-33004/99 (Dec. 20, 2006), availableat http://
petroleum.nic.in/policy% 20of%/2Opipelines.pdf.
104. Id. § 3.1.
105. Id. § 4.1.
106. Id. § 7.1.
107. Id. § 8.
108. Id. § 9.
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6) "The authorized entity will be required to obtain various statutory clearances,
including an environmental clearance for laying, building, operating or expanding a
gas pipeline or city or local gas distribution network."1 09
7) In regard to foreign investment, the policy states that 100 percent Foreign Direct
Investment "is permitted in the laying of natural gas pipelines under the automatic
approval route."I 0
8) "To promote and develop the gas pipeline network and the city or local gas distribution networks in the country, there shall be a 'Gas Advisory Body' (GAB) for
giving advice to the Central Government on the subject." The advice of the GAB,
however, is not binding on the Central Government."'
9) Finally, "with a view towards facilitating the creation of a National Gas Grid and
growth in the development of the city or local natural gas distribution networks, the
Central Government may prepare a long-term perspective plan for creating [a] gas
pipeline network in consultation with the Board, State Governments, the oil [and] gas
"1
industry, gas consuming industries and other stake-holders. 12

2.

Electricity

The Electricity Act of 2003 was amended on May 29, 2007." 3 The amendment makes
it mandatory for the concerned State Government along with the Central Government to
make a joint effort to provide electricity to rural areas." 4 No license is now required for
the supply of electricity generated from a captive generating plant to any licensee." 5 The
amendment also makes changes to prevent electricity theft and fraud. In particular, the
amendment tightens the procedural rules governing the assessment of charges for unauthorized electricity use and also makes it an offense to tamper with electricity meters."16
The use of electricity through a tampered meter is an offense irrespective of whether any
electricity has been stolen or wasted. The use of electricity for any purpose other than for
which it was authorized is also an offense.117 If an electrical contractor is guilty of an
8
offense, his license may also be cancelled."

109. Id. § 10.

110. Id. § 12.
111. Id. § 13.
112. Id. § 14.
113. The Electricity (Amendment) Act, 2007, No. 26, Acts of Parliament, 2007 [hereinafter Electricity
(Amendment) Act].
114. Id. (amending Section 6).
115. Id. (amending Section 9).
116. The Electricity Act of 2003, § 126(3).
117. Electricity (Amendment) Act, supra note 113 (amending Section 135(1)).
118. Id. (adding as clause (3) to Section 150).
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TURKMENISTAN*

2007 marked the beginning of a new era in the social and economic development of
Turkmenistan. Legal and policy reforms were initiated by the new President of Turkmenistan, Gurbanguli Berdymukhamedov, elected in early 2007.119
1.

Legislative Developments

In the energy sector, two major developments are especially important: 1) the restatement and broadening of property rights of foreign investors in Turkmenistan and 2) the
formation of the State Agency for Management and Use of Hydrocarbon Resources.
a. Ownership and Property Rights of Foreigners in Turkmenistan.
Amendments to the Law on Foreign Investment 1 20 were enacted on October 1, 2007.121
The broadened rights now include a "partial participation" in Turkmen enterprises; formation by foreign investors of wholly-owned enterprises (legal entities); and acquisition of
movable and immovable property, including houses, residential flats, premises, "means of
transportation," and "other objects of ownership not forbidden by the legislation of Turkmenistan."' 22 The methods of acquisition now include "direct acquisition or [acquisition]
in the form of shares, bonds, other securities."' 123 The new amendments permit foreign
investors to acquire rights to use land "independently or with participation of other juridical persons or physical persons of Turkmenistan," and also establish a more general right
of "acquisition of other property rights and, on a mutuality basis, non-property rights.' 2 4
b.

State Agency for Management and Use of Hydrocarbon Resources

A new state agency, the State Agency for Management and Use of Hydrocarbon Resources in Turkmenistan, was established in March 2007.125 The Agency is a new separate
legal entity with a broad spectrum of authority in the hydrocarbons industry of Turkmenistan. A key component of the Agency's authority is the signing of contracts with foreign
investors for petroleum exploration and production, including Production Sharing
26
Agreements.1
* Serge A- Lomako is a partner in the Moscow office of Haynes and Boone, L.L.P.
119. New Turkmen President Chosen, INTrr'L HERALD TIuB., Feb. 13, 2007, available at http://www.
iht.com/articles/ap/2007/02/14/asia/AS-GEN-Turkmenistan-President.php.
120. The Reporter of the Medjlis of Turkmenistan, 1992, No.5, Art.38; 1993, No.9-10, Art. 97.
121. The Law of Turkmenistan, On the Introduction of Modifications and Additions in Certain Legislative
Acts of Turkmenistan, NEYTRALNIY TURKMENISTAN, Oct. 12, 2007, at 3.
122. Id.
123. Id.
124. Id. Primary resources in English for Turkmenistan law are not widely available. For English language
press coverage of the legislative amendments, see Turkmenistan Passes New Foreign Investment Law (Oct.
15, 2007), http://www.kommersant.com/p8l4971/economicjlegislation/; Farangis Najibullah, Turkmenistan:
Ashgabat Presses Cautiously ForwardOn Foreign Investment, RADIO FREE EUROPE, Oct. 18, 2007, available at
http://www.rferl.org/featuresarticle/2007/10/a4e262ad-6804-44e2-9183-9f208514f82a.html.
125. See generally, Turkmenistan Sets up New Agency for Control over Use of Hydrocarbon Resources, TIAE OF
CENTRAL AsiA, Mar. 12, 2007.
126. Copy of Decree Establishing State Agency for Management and Use of Hydrocarbon Resources in
Turkmenistan (Mar. 2007) (on file with author).
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The Agency has two bodies of governance: 1) the Council, headed by the Chairman of
the Council (the President of Turkmenistan), and 2) the Executive Directorate, headed by
the Executive Director, appointed and dismissed by the President of Turkmenistan. The
Deputy Chairman of the Council is the Vice-Premier (Deputy Chairman of the Cabinet
of Ministers of Turkmenistan) and is in charge of the petroleum industry of Turkmenistan.
The Council members are the Board Chairman of the Central Bank; the Minister of Oil
and Gas Industry and Mineral Resources of Turkmenistan; the Minister of Economy and
Finance of Turkmenistan; Chairmen of the national oil company, national gas company,
and national petroleum construction company; Minister of Environmental Protection;
Chairman of the Customs Service; the head of the State Standards Service; the head of the
State Tax Service; the Executive Director of the State Fund for the Development of Oil
and Gas Industry and Mineral Resources of Turkmenistan; and the Executive Director of
the Agency. As of this writing, the Agency has not yet entered into any contracts with
foreign investors for oil exploration.

IV. Latin America
A. MExIco*
127
Following an administration with no legislative activity on energy matters in Mexico,
the recently inaugurated federal congressional period (2006-2009) has finally begun to
show some interesting results. 128 After a long time during which no legal amendments
could be reached by the political parties in Congress, Mexico seems to be moving toward
the possibility of achieving at least some of the awaited legislative changes in the energy
sector.
This is not to say that legislative amendments in Mexico have been abundant or decisive. In light of prevailing constitutional and legal prohibitions against the private exploitation of hydrocarbons, uncertainty about the legal framework by which deep water
exploration and production (E&P) will be undertaken in the Gulf of Mexico remains an
open but urgent item on the current legislative agenda. Members of the government fear,
however, that this subject is much too risky to negotiate with the opposition 129 and should
therefore be saved for a time of greater political consensus. For the time being, Mexicans
can be more hopeful because the political parties this year were able to finalize some
amendments concerning the new fiscal legal regime of Petr6leos Mexicanos (PEMEX)
and attain congressional approval of a new bill concerning the development of a biofuels

industry for Mexico.

* Miriam Grunstein is an associate with the law firm of Thompson & Knight Abogados in Mexico City.
127. Which ended in the controversial presidential election of Felipe Calderon of the Partido de Acci6n
Nacional Party (PAN), alleged to be fraudulent by the Mexican political opposition leader and presidential
contender, Andr~s Manuel L6pez Obrador, of the Partido de la Revoluci6n Democrftica (PRD).
128. Many thanks to Monica Garcia , advisor to the Mexican Senate, for her invaluable help in providing me

with public information for this article.
129. The key issue in deep water E&P concerns the "opening" of these activities to private participation,
which is currently prohibited by the Mexican Constitution.
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1. A "New" FiscalRegime for PEMEX.
Politically to the right, center, or left, one of the few aims that unites Mexican policy
makers is that PEMEX must be rescued from imminent financial breakdown. Public information shows that between 1998 and 2005, PEMEX had to devote 110 percent to 140
percent of its revenue to the payment of taxes. This is so because almost 40 percent of the
federal taxes, over 30 percent of state taxes and over 20 percent of the municipal taxes,
come from PEMEX's oil revenues. 130 Due to the gigantic fiscal burden that PEMEX has
borne throughout its history, it lacks the financial resources to perform its true role as a
national oil company. In order to solve what are considered immediate public necessities,
PEMEX is left without the ability to purchase necessary technology for the maintenance
and modernization of its oil and gas industry. The Energy Commission of Mexico's lower
legislative chamber has pronounced that, should this trend continue, Mexico's "economy
and public finances will head towards conditions of severe fragility."

131

The conviction shared by most legislators, that PEMEX cannot survive without being
provided a proper legal framework to reinvest its revenues in profitable industrial activity,
led to a important change in September 2007' 32-the lowering of extraction duties to be
paid by PEMEX under the Ley Federal de Derechos (Federal Duties Law). 133 Under the
fiscal framework in place prior to the change, PEMEX has been obligated to pay 74 percent of the extraction value of oil and gas, with a maximum deduction of US$6.50 per
barrel of oil and US$2.70 per thousand cubic feet of gas. Pursuant to the 2007 amendment, however, PEMEX's duties will be gradually lowered from 74 percent to 71.5 percent, by the year 2012. Importantly, Pemex will no longer be paying duties based on its
revenues (before costs are deducted) but based on its net income (after cost deductions).
According to Jesus Reyes Heroles, current director of PEMEX, this reduction should allow PEMEX to enjoy an additional 29 billion pesos, which represents 16.1 percent of its
expenses. 134 The change became effecitve in January 2008.
Moreover, 75 percent of such fiscal resources will be dedicated to research projects to
be undertaken by the Insituto Mexicano del Petroleo (Mexican Oil Institute) for the development of hydrocarbon reservoirs and the development of deep water E&P projects and
the refining of oil with less that fifteen degrees of API gravity. 133 The remaining 25 percent of the resources will be used for research projects concerning the development of
136
alternative energy sources, as defined by the Mexican Secretary of Energy.
Whatever political victory the political parties in Congress may claim as a result of the
approval of these legislative amendments, the reforms are somewhat narrow. Critics of
the reform argue that as long as PEMEX continues to be treated as the primary source of
130. Stenographic version of statement of purpose (exposici6n de motivos) of the bill, provided by the Mexican Senate. Many thanks to Fluvio Ruiz, advisor to the Mexican Senate, for providing this public
information.
131. Id.
132. Approved in September of 2007 and will enter into force January of 2008.
133. Articles 254, 254-bis, 261, and 267 of the Ley Federal de Derechos were amended.
134. Public presentation delivered by Jesus Reyes Heroles before the energy commission of the Mexican
Senate.
135. Stenographic version of statement of purpose (exposici6n de motivos) of the bill.
136. Id.
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money for the country and not as a real company, Mexico will continue to be sacrificing
its foremost source of wealth.
2.

Tortillas not Fuels: President Calderon Vetoes the Biofuels Bill but Moves Onward in
Congress

In several public events, the current administration has been rather vocal in its concern
over climate change and its support of renewable energy sources. 3 7 This awareness comes
at a time when the decline in Mexico's proven hydrocarbon reserves is a sobering reality
rather than an unfounded fear. As Mexico's dependency on foreign fuel sources continues
to climb, a new comprehensive policy for both the exploitation of hydrocarbons and the
development of renewable energy resources is still being developed by Congress and by
the Federal Public Administration.
On April 26, 2007, the lower chamber of the Mexican Congress approved a bill to
promote and develop biofuels (Ley de Promoci6n y Desarrollo de los Bioenerg6ticos).
The bill was the result of a two-year process of debate among the energy, agricultural,
business, and political sectors of Mexico. 138 The bill includes five sections that describe a
variety of programs and resources to promote and develop the production of biofuels as
well as a description of who has powers of enforcement "and the environmental aspects
1 39
related to gasoline oxygenation and greenhouse gas emissions."
The bill has received mixed reviews from the experts. While some have hailed it as
Mexico's long-awaited entry into the global biofuels industry, some rather notable voices,
like that of Mexican Chemistry Nobel Prize Laureate Mario Molina, have criticized the
bill's emphasis on ethanol production, as the use of ethanol as a fuel source may actually
worsen the problem of climate change.'40 Criticisms such as this, and the suspicion of the
authorities that corn had been subject to illegal commercial speculation by producers,
were some of the reasons that compelled the President of Mexico to veto the bill. The
vetoed bill was presented by the Executive on the very first working day of Congress, with
14 1
these observations, among others:
* As written, the bill does not promote the diversification of alternative energy
sources;
* It does not properly address the security of the corn supply for the dietary needs
of Mexicans;
0 It does not contain a proper mechanism for the development of a competitive
biofuels market; and
* It does not properly regulate the intervention of public agencies in charge of development of the biofuels industry.
137. See Dispuesto FMI a Apoyar Proyecto de Mtxico en Cambio Climitico, http://www.presidencia.gob.mx/buscador/index.php?palabras=climatico (last visited May 1, 2008).
138. See Gabriel Ruiz, Client Alert: Mexico-Biofuels, http://www.tklaw.com/resources/documents/
Biofuels%20-%20Mexico.pdf.
139. See id.

140. See Centro Mario Molina, Los Biocambustibles en Mxico, http://www.centromariomolina.org/evrall/
biocombustibles/PosttradelCMM-Biocombustibles.pdf.
141. Id.
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The observations made by the President were approved by the lower chamber. Thus,
the bill has moved onto the Mexican Senate where it will undergo discussion. The final
destiny of the bill remains to be seen. But the debate it has produced among the various
political actors involved signals an important new quality in the dynamics within Congress
and between the Executive and the Legislative branches. Gone are the days where laws
were passed at the whim of the president without being discussed by members of Congress. Today, Mexico's lawmakers are finally engaged in a more genuine and substantial
legislative debate.
B. PANAMA*
According to the latest report from the Economist Intelligence Unit, Panama is set to
emerge as the fastest growing economy in Latin America with a gross domestic product
(GDP) estimated to grow 9.7 percent in 2007.142 Panama thus has caught the eye of
foreign investors in different economic sectors, including energy.
1. Hydrocarbons
Law No. 8 of 1987143 was in force through the 1990s without any major modifications
until a National Hydrocarbon Policy was enacted by Cabinet Decree No. 36, dated September 17, 2003.144 In 2007, the National Assembly enacted Law No. 39,145 which modifies certain articles of Law No. 8 of 1987 and creates new regulations related to
hydrocarbons. The main objective of the new hydrocarbons legislation is to promote the
investment, research, and execution of the National Hydrocarbon Policy and other Alternative Energies established in 2003.
2. Electricity
On July 19, 2007, the National Authority for Public Utilities issued Resolution
No.1021 ELEC 146 establishing a procedure for granting power generating concessions
other than hydro-electric and geo-thermal concessions. From such date, all other electric
generating concessions-such as wind, natural gas, biodiesel, and others-must fulfill new
requirements detailed in the E-1 70-A form, such as prior authorization; posting a surety
bond calculated at US$100 for each megawatt or fraction thereof they intend to generate
(US$500 for each megawatt or fraction thereof for wind); and a financial solvency certification issued by a reputable bank licensed in Panama certifying the economic solvency of
the investor. These less traditional power generating concessions are granted for up to
forty years.
* Juan F. Pardini B. is with the firm of Pardini & Associates in Panama City, Panama.
142. Panama is Set to be the Fastest-GrowingEconomy in Latin America in 2007, ECONOMIST, Oct. 22, 2007,
http://www.eiu.com/article572685242.html?pubtypeld= 1790000179&text=panama%20and%209.7%20and
%202007.
143. Published in Official Gazette No. 20,834 issued on July 1, 1987.
144. Published in Official Gazette No.24,892 issued on September 22, 2003.
145. Published in Official Gazette No. 25,857 issued on August 16, 2007.
146. Published in Official Gazette No.25, 842 issued on July 25, 2007.
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BRAzIL*

2007 was an intense period in the Brazilian energy sector. Brazilians began to worry
once again about a possible energy supply crisis; the entities responsible for regulating the
sector presented controversial plans and predictions for the future; and many investors
struggled to develop their projects. Many positive measures, however, were taken, such as
the strengthening of renewables policies and discussions in Congress to create a specific
regulatory framework for the gas industry in Brazil.
1.

Renewable Energy: Biofuels

Demand for renewable energy resources is dramatically increasing throughout Brazil.
The reasons for the increase are well known (e.g., environmental issues, political pressure
and higher prices of non-renewable sources). Among renewable energy resources, Brazil
14 7
has given special attention to biomass.
a.

Biodiesel

Governmental efforts are being made both by the Ministry of Energy and the state
controlled oil company Petrobras. In compliance with Law No. 11,097 of January 13,
2005,148 and Decree No. 5,448 of May 24, 2005,149 a mix of 2 percent of biodiesel in the
diesel oil (B2) will be mandatory from January 2008 to January 2013. After this period a
mix of 5 percent of biodiesel will be mandatory. Article 2 of Law No. 11,097/2005 allows
for these dates be changed by a resolution of the National Energy Policy Council (Con-

selho Nacional de Politica Energ~tica or "CNPE") based on the following criteria: 1) the
availability of raw materials and the industrial capacity to produce biodiesel; 2) the participation of small farmers in the supply of the raw material; 3) the reduction of regional
problems; 4) performance of the engines using the biofuel; and 5) the policies and technical innovations available.
Since the beginning of 2007, players within this sector, including producers of biodiesel, refineries, distributors, and gas stations, have been eager to implement the mix of

biodiesel in diesel oil and have tried to identify challenges that will be faced when the mix
becomes mandatory. One of the main concerns already identified is obtaining a regular
supply of biodiesel. The Brazilian Government wants small farmers to supply significant
portions of the biodiesel, in compliance with Resolution No. 41 of November 24, 2004,150
issued by the National Agency of Petroleum, Natural Gas and Biofuels (Agfncia Nacional
do Petr6leo, Gis Natural e Biocombustveis or "ANP"). This fact may bring some instability to the sector because small farmers are more vulnerable to economic crisis and cli* Bruno Wemeck is a lawyer at Thompson & Knight who offices in Brazil. He graduated from
University of Sio Paulo (1998) and has a master degree from Columbia University-NY (Fulbright Scholar).
He is a former assistant to the Presidency of the Brazilian Antitrust Agency (CADE) and fellow of the
Initiative for Policy Dialogue (IPD). Gustavo Coelho is a legal trainee at Thompson & Knight offices in
Brazil.
147. Biomass is organic material able to be used in the production of energy, except the material used in the
production of fossil fuels, such as coal and oil and gas.
148. Digrio Oficial da Unigo de 14.01.2007, 7-8 (Brazil).
149. Diirio Oficial da Unigo de 24.05.2005, 1 (Brazil).
150. Diirio Oficial da Unilo de 09.12.2004 (Brazil), available at http://wvw.rbb.ba.gov.br/arquivo/89.pdf.
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mate issues. ANP also regulates the product quality of the biodiesel (ANP Resolution No.
42 of /2004),151 its importation (Resolution No. 313/2001),152 and its exportation (Resolu1
tion No. 315/2002). 53
Another program worth mentioning is the Social Fuel Certificate. This Certificate is
given by the Brazilian Government to biodiesel producers that cooperate with the development of the region and use the farmer families as manpower. In response, these producers pay less tax (Chart 1) and may use the logo of the Certificate on their products.
Applicable taxes (PIS/Pasep and Cofins)
(R$/Liter of Biodiesel)
Without Social Fuel
Certificate

With Social Fuel
Certificate

R$ 0.15

R$ 0.00

R$ 0.218

R$ 0.07

R$ 0.218

R$ 0.07

North and Northeast:
Caster oil plant (mamona) and
palm (palma)
Other raw materials
Midwest, Southeast and South:
Any raw material

The biodiesel market is growing substantially, as demonstrated on Graphic 1 below.
This tendency continued with full strength in 2007.
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Graphic 1. Sale of Biodiesel in Brazil-2006, Source: ANP
151. Id.
152. Diirio Oficial da Uniio de 28.12.2001 (Brazil).
153. Resoluoo Conselho Nacional do Meio Ambiente (CONAMA) No. 315, Diirio Oficial da Unilo de
20.11.2002 (Brazil).
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2. Oil& Gas
a. ANP's Eighth and Ninth Bid Rounds
On November 27, 2006, a federal judge in Brazil issued an injunction suspending
ANP's eighth oil and gas licensing round.15 4 While that round of bidding was suspended,
in November 2007 ANP went ahead with the ninth bid round, this time without the
tender procedures that had run afoul of the courts in the eighth round. 155 Although the
Ninth Round failed to draw interest from foreign majors, it raised a record $1.2 billion
(2.1 billion reais), with most of the 117 blocks that were awarded snapped up by local
companies. 15 6 The Eighth Round (now out of sequence) is scheduled to take place in
57
early 2008.1
b.

Regulatory Framework for Gas

Brazil does not have a clear regulatory framework or an effective political stance on the
subject of gas regulation1SS Indecision of the authorities on the model to be adopted has
created difficulties for this growing market. As in other sectors of the economy, the absence of legal foreseeability resulted in a decrease of planned investments in the gas sector.
The Brazilian National Congress is discussing a bill that would establish a new regulatory framework for the gas sector in Brazil. While the details have not been set as of this
writing, the proposed bill will aim to regulate the gas sector by addressing: 1) a definition
of gas for legal purposes; 2) the independence of regulatory authorities; 3) incentives for
investments; 4) the negotiation and execution of concession contracts; 5) the regulation of
transportation of gas; and 6) the efficient allocation of public resources.
3. Electricity
Fear of an electric power supply crisis has been increasing in Brazil. Despite the fact
that the regulatory authorities assure the public there will be no problems in the future, in
October 2007, the Institute Acende Brasil published a report with a very different perspective. 159 In one of the scenarios, an energy supply crisis would occur in 2010 or 2011. The
154. Peter Howard Wertheim, Court Order Cancels Brazil's Eighth Licensing Round, OIL & GAs J., Dec 4,
2006, at 26.
155. The court objected to limits on the number of offers a bidder was entitled to make, a rule included by
the ANP for the eighth bid round. A federal Workers Party congresswoman requested the injunction to
"protect" Petrobras from being limited in the number of offers it could submit. Id.
156. MAJORS SHUN BRAZIL's NINTH BIDDING ROUND, INT'L PETROLEUM FIN., DEC. 10, 2007, at 1.
157. Id.
158. See generally Melissa Cristina Mathias & Alexandre Szklo, Lessons Learnedfrom Brazilian Natural Gas
Indusoy Reform, 35 ENERGY POLICY 6478 (2007) ("Interestingly, even with the creation of new institutions,
there are some important issues that do not fall under the responsibility of any agent and for which there is no
specific regulation. For instance, with the problems related to Bolivian supply in April 2006 and the nationalization of Bolivian hydrocarbons the following month, it became clear that the natural gas supply could suffer
unplanned outages. However, there are no rules with respect to the priorities for natural gas use and no agent
responsible for managing gas supply in contingency situations. There are also no specific rules aiming to
optimize the use of natural gas associated with oil, to reduce the need for flaring.").
159. Instituto Acende Brasil, ProgramaEnergia Transparente (Oct. 2007), available at http://www.acendebrasil.com.br/site/paginas/programa-energia-transparente.asp.
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report suggests, however, that this outcome can be avoided if pending environmental licenses are granted and projects in the pipeline are able to continue their course.
The Brazilian Government states that measures are already being taken to alleviate the
problem, such as the construction of new hydroelectric plants. A multi-billion dollar,
hydroelectric complex named Rio Madeira is considered the main project, with four new
plants proposed (two in Brazil-Santo Ant6nio and Jirau; one in Bolivia-Cachuela Esperanza; and one between both countries-Guajari-Mrim)1 60 Empresa de Pesquisa
Energ~tica (EPE), the government company for energy research and planning, continues
to promote public bids to grant concessions for the new power plants. The Fourth and
Fifth Bid Rounds were conducted in 2007.161 The success of these bids is a key factor in
creating enough electricity to avoid a possible crisis.
Additional alternatives are also being considered, such as more investment in nuclear
power plants, including the Angra 3.162 Obtaining environmental licenses, however, may
also be a tremendous challenge for the implementation of this goal.
D.

CI-1LE*

Chile presents a high degree of energy dependence and vulnerability. Its imports of oil,
gas and coal amount to 72 percent of its primary energy matrix,163 a dependence that is
aggravated by rising oil import prices, severe natural gas supply shortages resulting from
restrictions imposed by Argentina, 164 and the variability of hydroelectricity, the main
source of power generation. 165 In addition, the country must double its energy production over the next ten years in order to meet the anticipated growth of demand for electric
power. This means that during the next ten years, Chile will have to develop, construct,
and commission the same number of generation facilities as it has in the preceding seventy
years.
The Government's declared energy policy is to promote the security, efficiency, and
sustainability of energy supply, principally by providing sound and stable regulations to
provide the right incentives for the private sector to carry out and make the bulk of the
160. See generally Rio Madeira Complex, http://www.biceca.org/en/Project.Overview.138.aspx (last visited
May 1, 2008).
161. Brazil Places Limit on State Companies' Interest in 6,450-MW Project to Attract Private Investors, GLO13AL
PoWER REP., Feb. 15, 2007, at 13. See generally, Daniel Horch, Last oftbe BrazilianJumbos, LATIN FINANCE,
Oct. 2007, at 1.
162. Mark Hibbs, EletronuclearReadies Restart of Angra-3 After 21-Year Interruption, NUCLEONICS WEEK,
Aug. 2, 2007.
* Alvaro Araya is a lawyer at Morales & Besa in Santiago, Chile.
163. See Chile's Energy Security Policy, National Energy Commission (Comisi6n Nacional de Energfa),
Nov. 1, 2006, at 1, http://www.cne.cl/noticias/otros/doc/newsletterjingles-01-1 l_06.pdf.
164. Restrictions began in 2004. According to AGN Chile (the Natural Gas Distributors Association of
Chile), during 2007 restrictions were between 80% to 90% of normal gas requirements, causing an over cost
to industrial sector equivalent to US $500 million. See AGN Chile, http://www.agnchile.cl (last visited May
1, 2008).
165. According to Direcci6n General de Aguas (the state agency in charge of planning the efficient use of
the natural water sources in Chile), the accumulated electric power in the main Chilean water reservoir
(Rapel, Colbsin, Laja and Ralco) is 3,595 GWh (gigawatts per hour) in 2007, which is 60% less than the
accumulated power in year 2006. See Direcci6n General de Aguas, http://www.dga.cl (last visited May 1,
2008).
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necessary investments. 166 In furtherance of these goals, the Government has pursued medium and long-term strategies to: 1) diversify the energy matrix (in terms of both fuels and
suppliers), 2) achieve greater energy autonomy, and 3) encourage a more efficient and
intelligent use of energy 167 through policies that promote the development of traditional
power generation sources and the use of alternative renewable energy sources, such as
geothermal, solar, micro hydroelectric, wind and biomass projects 16s , and liquid biofuels,

such as ethanol and biodiesel. Even nuclear generation facilities are now being considered
as a possible long-term alternative.
A number of specific government-sponsored initiatives were carried out in 2007, such as
the LNG regasification terminal in the port of Quintero, central Chile, where Empresa
Nacional del Petr6leo (ENAP), the state oil and gas enterprise, plays a leading role; 169 a
second LNG facility in northern Chile principally led by Codelco, the state copper company; 170 the award of contracts to national and international companies for the exploration

of hydrocarbons reserves in the Magallanes Basin in southern Chile; 171 the award of longterm power purchase and sale agreements (PPAs) for the construction of power plants in
northern Chile; 172 and the survey of locations for back-up turbines. 173 While space precludes covering all of these developments in depth, below are a few highlights of developments on the Quintero LNG Project and the Magallanes Basin E&P tender.
1.

Quintero LNG Prject

In June 2007, ENAP, Endesa, a subsidiary of a Spanish power company and the largest
power generator in Chile, and Metrogas, the largest natural gas distributor, together with
BG Group, a British gas company, executed a set of contracts and agreements that establish the contractual arrangements for the development, construction, financing, and operation of what is expected to be the first liquefied natural gas (LNG) terminal in South
America. 174 The deal is worth approximately US$1 billion. 175 The arrangements include
long-term LNG supply and gas sales agreements, storage and regasification service agreements, the sponsors' agreements concerning the project company, and its main project
agreements, such as the engineering, procurement, and construction contract (EPC) for
the terminal. According to official sources, the terminal will begin operations during the
166. See generally Chile's Energy Security Policy, supra note 164.
167. Id.
168. Currently, alternative renewable energy sources represent only 2.6% of the Chilean energy matrix.
The Government promised that 15% of the additional generation capacity installed by 2010 would be derived
from this type of energy sources. See Nuevos Proyectos de Energia Elhctrica: El Fuerte Impulso de la
Energfa del Viento, ELECTRICIDAD INTERAMERICANA MAGAZINE, Nov. 13, 2007.
169. Endesa Chile Plans 240-MW Open-Cycle Plant Firedby LNG at Quintero in Central Chile, GLOBAL POWER
REPORT (New York), Oct. 4, 2007, at 11.
170. CODELCO AND SUEZ ENERGY LITERNATIONAL PLAN TO BUILD AN LNG LMPORT FACILITY IN
NORTH CHILE, GLOBAL POWER REPORT (New York), Oct. 11, 2007, at 12.

171. Jude Webber, Oil Groups to Invest Dollars 267m in Developing South Chile, FIN. TLmEs (London),
Nov. 16, 2007, at 6.
172. See, e.g., Escondida Submits Plansfor Power Plant, Platts' Metals Week, DEC. 10, 2007, AT 2.
173. Chile's Newly Appointed Energy Officials Unveil the Country's Energy Security Plan, GLOBAL POWER REP.,
May 18, 2006, at 16.
174. Endesa Chile Plans 240-MW Open-Cycle Plant Fired by LNG at Quintero in Central Chile, rnpra note 170;
BG Inks Deal to Deliver LNG to Chile, NATURAL GAS WEEK, June 8, 2007, at 1.
175. Chile Advances Quintero LNG Terminal, NATURAL GAS WEEK, Nov. 30, 2007, at 1.
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second quarter of 2009, with a capacity of 10 million m3/day (expandable to 15 million
m3/day), and will be able to supply enough regasified LNG to make up for the shortfall in
176
Argentine natural gas imports.
2. Promotion of Hydrocarbons Exploration: MagallanesBasin
The Constitution of Chile provides that "the State has absolute, exclusive, inalienable
and non-expirable ownership rights over all . . . hydrocarbon deposits" and that their
exploration and exploitation "may be undertaken directly by the State or state companies,
or through administrative concessions or special operating contracts" (CEOPs). 177 Until
now, no administrative concession has been granted in this regard. Private companies,
however, have been allowed to participate in hydrocarbon exploration and exploitation
78
activities in Chile through the CEOP mechanism.1
Currently, there is only one CEOP in operation. Industry experts, oil and gas companies, and the Government disagree on the causes for the lack of interest in the exploration
and exploitation of oil and gas resources through this mechanism. The Government tends
to attribute this situation to the high risk involved and the lack of attractive geological
features to investors, who prefer regions with a clear and systematic history of oil and gas
findings. Others, including industry experts and some influential local press, believe the
main cause for the lack of interest in investing has to do with the lack of incentives associated with the constitutional monopoly of the State, the bureaucracy involved in negotiating CEOPs, and the tendency of ENAP to under-invest due to budget constraints.
In 2007, with a view to promoting hydrocarbon exploration, the Ministry of Mining
invited local and international companies to participate in a bid to invest in exploration
and production of hydrocarbons (oil and natural gas) in the Magallanes Basin in the south
of Chile. The tender comprised ten geographic blocks, seven of which were to be
awarded exclusively to private companies (local or international), with the other three
awarded to private companies forming a joint venture with ENAP. This approach of
competitive and open tenders replaced the previous mechanism of direct negotiations of
the CEOPs, which had typically been a long and non-competitive bargaining process.
On October 10, 2007, seven companies and consortia submitted offers for nine of the
ten blocks.1 79 On November 15, the Mining Ministry awarded the blocks to the following
private companies and/or consortia: Total S.A. (France), Apache Corporation (Canada),
176. One of the special features of this project was the non-existence of special regulations in Chile regarding the LNG industry. This deregulated environment could be seen as one of the reasons why the project
was negotiated in a relatively short period of time, compared to other international experiences. Apart from
the maritime concession for the receiving terminal and the environmental permits for the facilities, no additional or special governmental authorizations or approvals will be needed.
177. Constitution of Chile, art. 19(24).
178. The CEOP is a binding agreement between the State of Chile and a private company or consortium of
companies (a contractor) that provides for the exploration and exploitation of hydrocarbon deposits; it establishes the applicable scope of and legal framework for the exploration and exploitation activities, including a
special tax regime, the exploration and exploitation phases and durations, the minimum investment obligations, and the compensation of the Contractor in the form of a share in the production that is allocated to the
Contractor for its own marketing.
179. See Press Release, Ministry of Mines, Mining Ministry Announces Multi-Million Dollar Private Investment in Hydrocarbons Exploration in Magallanes (Nov. 15, 2007), available at http://www.minmineria.cl/
pagina.php?seccion id= 190&sub_id= 191 &cont_id=3 771.
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Pan-American Energy LLC (United States), Greymouth Petroleum Holding Limited
(New Zealand), and the IPR-Manas consortium (United States-Switzerland). 180 The total
value of the deals is approximately US $267 million.' 8 '
Notwithstanding that there were not many offers per block, the process was successful.
Never before in the history of hydrocarbons in Chile have private companies undertaken
such large exploration investments. 8 2 This fact reassured those who think there is no
need for constitutional reform in order to attract investment in this sector. Unusually
high oil prices were probably important in explaining these results; however, that market
signal, which is essentially volatile, is clearly insufficient to attract that amount of investment. Certainly, the attractiveness of the Chilean economy and the appropriateness of the
regulation played a decisive role as well.
E.

PERU*

1. Amendment to Regulations on Environmental Protection in Hydrocarbon-RelatedActivities
Supreme Decree No. 015-2006-EM 183 became effective in April 2007, requiring an
Environmental Impact Report as one of the environmental assessment documents to be
submitted for hydrocarbon investment projects and activities. In addition, Supreme Decree No. 003-2007-EM84 was enacted, setting forth a series of provisions intended to
streamline administrative procedures to obtain permits to set up and operate establishments for vehicle natural gas sales to the public.
2. Amendments to Regulations to the Law on Electricity Concessions.
In May 2007, Supreme Decree No. 027-2007-EM 185 came into effect, amending Law
No. 28832,186 the so called "Law to Ensure Efficient Development of Electric Power
Generation," and introduced improvements to the regulatory framework by providing a
system of guarantees of reliable, sufficient, and timely energy supply, thus promoting
competition in the wholesale market.
3. OSINERGMIN Regulations on Supervision of Energy and Mining Activities
Organismo Supervisor de Inversi6n en Energfa y Minierfa (OSINERGMIN) was created by Law No. 28964 in January 2007.187 The authority transferred to OSINERGMIN
180. Id.
181. Id.
182. Id.
* Jean Paul Chabaneix is a partner at Rodrigo, Elias & Medrano Abogados in Lima, Peru.
183. Decreto Supremo No. 015-2006-EM, Reglanentoparala ProteccidnAmbiental en lasActividadesde Hidrocarburos, El Peruano (Apr. 27, 2007).
184. Decreto Supremo No. 003-2007-EM, Dictan Disposiciones para la Simplificaci6n de Procedimientos
Administrativos para la Obtenci6n de Autorizaciones de Instalaci6n y Operaci6n de Establecimientos de
Venta al Pfiblico de Gas Natural Vehicular, El Peruano (Jan. 23, 2007).
185. Decreto Supremo No. 027-2007-EM, Reglamento de Transmisi6n, El Peruano (May 17, 2007).
186. Ley No. 28832, Ley para Asegurar el Desarrollo Eficiente de la Generaci6n Eldctrica, El Peruano (July
23, 2006).
187. Ley 28964, Ley que transfiere Competencias de Supervisi6n Fiscalizaci6n de las Acfividades Mineras al
Organismo Supervisor de la Inversi6n en Energia y Minerfa (OSINERGMIN), El Peruano (Jan. 24, 2007).
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includes, among other things, control and supervision of mining activities in connection
with mining safety and hygiene and environmental conservation and protection. Following the transfer of supervisory authority to OSINERGMIN, the Agency passed Resolution No. 324-2007-OS/CD,18 approving standardized specific criteria and procedures to
protect and develop mining in Peru.
4.

Safety Regulations on Hydrocarbon-RelatedActivities are Approved and Several Provisions
Amended.

189
the Ministry of Energy and Mines
By means of Supreme Decree No. 043-2007-EM,
amended the Regulations that set forth the safety and hygiene requirements and provisions for hydrocarbon-related activities. The Regulations are intended to preserve the
health and safety of employees involved in hydrocarbon-related activities; protect third
parties from any risks arising form such activities; protect facilities, equipment and other
property, in order to ensure normal and continued operation; improve productivity; and
protect the environment.

5.

Regulations on Electric Power Supply Bids are Approved

°
By means of Supreme Decree No. 052-2007-EM,19 the Ministry of Energy and Mines
191
approved new regulations to perfect provisions in the Law on Electricity Concessions
to ensure sufficient electricity generation and reduce the exposure of the Peruvian electricity system to price volatility and the risk of prolonged rationing due to energy
shortages.

V.
A.

North America
CANADA*

Energy plays a prominent role in the Canadian economy. Canada is the second largest
country in the world with 9,984,670 square kilometers. Not surprisingly, Canada requires
considerable amounts of energy in order to assure not only the transport of goods but also
192
The diversity of its climate-heat,
the travel needs of Canadians across great distances.
cold, humidity, and wind - also creates additional energy requirements, particularly during its long winters. Canada's economy is also largely underpinned by high energy con188. Resolucion de Consejo Directivo Oganismo Supervisor de la Inversion en Energia y Minteria,
OSINERGMIN No. 324-2007-OS/CD, El Peruano (June 10, 2007).
189. Decreto Supremo No. 043-2007-EM, Aprueban el Reglamento de Seguridad para las Actividades de
Hidrocarburos y modifican diversas disposiciones, El Peruano (Aug. 22, 2007).
190. Decreto Supremo No. 052-2007-EM, Aprueban Reglamento de Licitaciones del Suministro de Electricidad, El Peruano (Oct. 14, 2007).
191. Ley No. 28832, Ley para Asegurar el Desarrollo Eficiente de la Generaci6n Eltctrica, El Peruano (July
23, 2006).
* Ilan Dunsky is a partner in the Montreal office of Heenan Blaikie LLP, Canada, and the Chairman of
the firm's Infrastructure and Public Projects practice group. Dina Bestawros is an associate of the firm and a
member of the Infrastructure and Public Projects practice group.
192. See Atlas Canada, Natural Resources Canada (May 4, 2004), availableat http://adas.nrcan.gc.ca/site/francais/leamingresources/facts/surfareas.html.
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suming industries, such as mining, forestry, petrochemicals, pulp and paper, aluminum
93
smelters, refining, and steel manufacturing.
1.

Developments in Energy Production in 2007: Natural Gas

a.

Deep Panuke Offshore Gas Development Project
Initiated in 2006 by EnCana Corporation, the Canada-Nova Scotia Offshore Petroleum

Board and the National Energy Board, the Deep Panuke Offshore Gas Development Pro-

ject received formal approvals from the governments of Nova Scotia and Canada 194 as well
as Encana's Board of Directors in October 2007.1 95 The Deep Panuke Project will be the
first gas field development in Nova Scotia since Sable Island eight years ago.
The project, estimated at C$700 million, involves the construction of facilities required
for the production and processing of offshore natural gas from the Deep Panuke field,
approximately 250 kilometers southeast of Nova Scotia on the Scotian Shelf. The project
also involves the transportation, via sub-sea pipeline, of market-ready gas to Goldboro
(Nova Scotia) for further transport to markets in Canada and the northeast United States
196
on the Maritimes and Northeast Pipeline.
The Deep Panuke project is expected to start production in 2010 and to deliver be-

tween 200 million and 300 million cubic feet of natural gas per day to Canada and the
197
northeast United States.
b.

Rabaska Liquefied Natural Gas Project

On October 24, 2007, the Rabaska LNG Project was given formal approval by the
Quebec government to build a liquefied natural gas terminal near Quebec City. 198 The
project represents an investment of C$840 million, C$775 million of which is required for
the construction of the liquefied natural gas terminal.' 99 Construction is expected to begin next year, and the terminal is expected to be in operation towards the end of 2011.

c.

Gros-Cacouna Liquefied Natural Gas Project

The Gros-Cacouna project located on the south shore of the Saint Lawrence River,
about 15 kilometers northeast of the city of Rivi~re-du-Loup, has completed its environ193. Marinka MWnard, Canada, a Big Energy Consumer: A Regional Perspective (Mar. 2005), available at http:II
www.statcan.ca/english/research/1 1-621 -MIE1 1-621 -MIE2005023.pdf.
194. Jim Magill, Nova Scotia, Canadaback Deep Panuke; $700 million Project due to Start Producingin 2010,
PLATTS' OILGRAM NEWS, Oct. 4, 2007, at 8.

195. Jeff Gosmano, EnCana's Board Gives Green Light to Deep Panuke Gas Project, OIL DAILY, Oct. 26, 2007.
196. See generally, Encana Corporation, Deep Panuke Project, available at http://www.encana.com/operations/canada/deeppanuke/index.htm.
197. EnCana Corporation, Deep Panuke Offshore Gas Development Project (Aug. 2006), available at http:H
www.cnsopb.ns.ca/whatsnew/pdf/official-project-description.pdf.
198. Press Release, Developpement durable, Environnement et Parcs, Quebec donne le feu vert au projet
Rabaska pour l'implantation d'un terminal mbthanier a Lvis (Oct. 24, 2007), available at http://www.mddep.gouv.qc.ca/infuseur/communique.asp?no=1209.
199. Id.
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mental assessment process, obtaining approvals from the federal and Quebec provincial
200
governments.
2.

Oil Production

a. Newfoundland
From January 1, 2007 to September 30, 2007, Newfoundland's oil production was a
total of 104,113,857 blue barrels (bbl) from its three oilfields, Hibernia, Terra Nova, and
White Rose, located off the coast of Newfoundland and Labrador.OI Recently, a fourth
offshore oil development, which is the first in several years-the Hebron-Ben Nevis oil
field-moved closer to a final agreement between the province and the investors.
On August 22, 2007, Newfoundland's Premier, Danny Williams, announced that a
memorandum of understanding with industry partners had been reached after a fifteenmonth standoff.2 02 Chevron Canada is the designated operator for the Hebron project.
The field is located 3 50 kilometers East-Southeast of St. John's and contains an estimated
400 to 700 million barrels of recoverable oil. 2 03 If a final deal is signed, the Hebron
project could start producing oil by 2015.204
b.

Alberta Oil Sands

Alberta's oil sands deposits are considered to be the second greatest petroleum reserves
in the world, after Saudi Arabia's. 205 The Athabasca deposit is the largest of the three oil
sands deposits, along with the Peace River and Cold Lake deposits.2 06 Recently, PetroCanada announced the formal design basis for its Fort Hills Project located on this deposit and the beginning of the front-end engineering and design stage. 207 The Fort Hills
Project is an integrated oil sands development that includes a mine and bitumen extraction
plant located at 90 kilometers north of Fort McMurray (Alberta) along with an upgrader
in Sturgeon County, about 40 kilometers (25 miles) northeast of Edmonton. Fort Hills
Energy L.P. consists of Petro-Canada, UTS Energy Corporation and Teck Cominco,
with Petro-Canada Oil Sands Inc., a wholly owned subsidiary of Petro-Canada, as the
20
contract operator for the project. s

The first phase of the project is projected to produce 140,000 bbl per day of synthetic
crude oil. Associated bitumen production is expected to be about 160,000 bbl per day.
200. See Press Release, National Energy Board, NEB Approves Gros Cacouna Receipt Point Application
July 17, 2007), available at http://www.neb.gc.ca/clf-nsi/rthnb/nwsrls/2007/nwsrls22-eng.html.
201. Canada-Newfoundland & Labrador Offshore Petroleum Board, Cumulative Production-OffhoreNewfoundland (October 19, 2007), available at http://www.cnlopb.nl.ca/resource/product/off-prod.pdf.
202. Press Release, Government of Newfoundland and Labrador-Canada, Equity, Improved Royalty Regime and Outstanding Local Benefits Highlights of Memorandum of Understanding for Hebron Development (Aug. 22, 2007), available at http://www.releases.gov.nl.ca/releases/2007/exec/0822n02.htm.
203. Id.
204. Id.
205. Government of Alberta, Energy, http://www.energy.gov.ab.ca/OurBusiness/oilsands.asp (last visited
May 1, 2008).
206. Atahabasca, Fact Sheet (June 2006), http://www.oilsands.cc/pdfs/2006%20RIWG%200il%2OSands%
20Fact%2OSheet.pdf.
207. Press Release, Petro-Canada, Design Basis Announced for Fort Hills Project fJune 28, 2007), available
at http://www.petro-canada.ca/en/media/1886.aspx?id=746829.
208. Atahabasca, supra note 207.
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Bitumen production is expected to begin in the fourth quarter of 2011, with first synthetic
crude oil production from the Sturgeon Upgrader anticipated in the second quarter of
2012. The preliminary capital cost estimate for the mine and upgrading components of
209
the first phase of Fort Hills is C$14.1 billion.
In November 2007, Enbridge Inc. announced that it had entered into an agreement
with Fort Hills Energy L.P. to develop pipeline and terminaling facilities to meet the
requirements of the first phase of the project and its subsequent phases.2 10 The estimated
cost of the pipelines and related facilities is about C$2 billion with planned in-service
dates in mid-2011, subject to finalization of scope and detailed engineering, and regula211
tory approvals.
The Fort Hills project is expected to produce up to a total of 280,000 bbl per day of
synthetic crude oil by 2015, once all phases are complete.2 12 The construction of the
project and its associated pipeline facilities remains subject to final approvals by the Fort
Hills partners and various regulatory approvals and permits.

3.

Wind Energy

In the past few years, wind energy production in Canada has grown to 1,670 MW,
increasing by approximately 32 percent per year on average over the last five years. While
this is encouraging, there is the potential in Canada for wind energy to meet a full 20
percent of all its electricity needs. 213 In fact, numerous federal and provincial initiatives
214
are currently underway to develop Canada's vast available untapped wind resources.
In particular, in April 2007 the federal government launched the ecoEnergy Renewable
Power Program to support the deployment of 4,000 MW of wind energy between 2007
and 2010, an investment of C$1.48 billion.215 To help close the price gap between emerging renewable and traditional electricity sources, the program will provide an incentive of
one cent per kilowatt-hour for up to ten years to eligible projects constructed over the
next four years that generate clean electricity from renewable sources. These sources can
include wind, small hydro, biomass, solar photovoltaic, geothermal, tidal and wave technologies. 216 It is expected, however, that the bulk of the ecoEnergy initiative will be allocated to wind energy projects.

209. Id.
210. Press Release, Enbridge Inc., Enbridge to Develop Fort Hills Pipeline System (Nov. 2, 2007) available at
http://cnrp.ccnmattiews.com/client/enbridge/releaseen.jsp?actionFor=788334.
211. Id.
212. Press Release, Petro-Canada, sutpra note 208.
213. Canadian Wind Energy Association, Wind Energy Industry (2007), http://www.canwea.ca/index.cfm
(last visited May 1, 2008).
214. Canadian Wind Energy Association, Federal/ProvincialInitiativeson Wind Energy (Feb. 2007), available
at http://www.canwea.ca/images/uploads/File/Fed-and-provincial initiatives--feb-2007.pdf.
215. Government of Canada, ecoENERGYfor Renewable Power Program (Apr. 2007), available at http://www.
ecoaction.gc.ca/ecoenergy-ecoenergie/power-electricite/conditions-eng.cfm.
216. News Room, Natural Resources Canada (Feb. 2007), available at http://www.nrcan.gc.ca/media/newsreleases/2007/200702a_e.htm.
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a. Quebec
The call for tenders launched in 2005 for the supply of 2,000 MW of installed capacity
of wind energy in the Province of Quebec, which was sought by the Quebec Government
through its public corporation, Hydro-Quebec, received sixty-six bids for a combined total of 7,724 MW on September 18, 2007.217 The selected projects are expected to be
announced in spring 2008. Moreover, another call for tenders for the purchase of an
additional 500 MW is expected to be issued in 2008. This tender will be reserved for local
municipalities and Aboriginal communities, though private developers are also expected to
be associated with the projects. Quebec is proposing to have nearly 4,000 MW of wind
power installed by 2015.218
b.

Ontario

Ontario currently has about 415 MW of installed wind energy power in service, with an
additional 1,000 MW1T expected to be in service by 2010.219 The Ontario Power Authority
launched the Standard Offer Program, aimed to support a greater use of renewable
sources of energy for projects located in Ontario with installed generating capacity of no
more than 10 MW.Under this program, eligible operators of small renewable energy
generating facilities are offered a simplified procession and stable pricing (11.04 cent/
KWh) over a twenty-year contract. 220 This constitutes the first use in Canada of a European-style "feed-in-tariff to encourage the development of smaller wind farms. In the
month of September, the Ontario Power Authority executed twenty-five Renewable Energy Standard Offer Program contracts, bringing the total to 165 executed contracts with
another 115 applications in process, amounting to a total capacity of 440,777 kW since
January 2007.221
c.

British Columbia

BC Hydro is currently developing a similar Standard Offer Program in order to continuously purchase electricity directly from suppliers at a set price from projects with a capac222
ity of 10 MW or less.
d.

Alberta

Alberta has a current installed wind power capacity of 523 MW.22 3 In September 2007,
the government of Alberta announced the removal of its 900 MW cap that was put in
217. Press Release, Hydro-Quebec (Sept. 19, 2007), available at http://www.hydroquebec.com/en/index.
html.
218. Hydro-Quebec, Sustainable Development (Oct. 2007), availableat http://www.hydroquebec.com/sustainable-development/approche/choix.html.
219. Ontario, Wind Energy, http://www.2ontario.com/alternativeenergy/wind.asp (last visited May 1,
2008).
220. Ontario Power Authority, Standard Offer Program, available at http://www.powerauthority.on.ca/sop/
Page.asp?PagelD= 1224&SiteNodelD= 162&BL ExpandlD=161.
221. Id.
222. Government of British Columbia, The BC Energy Plan-ElectricityPolicies (Feb. 27, 2007), available at
http://energyplan.gov.bc.ca/PDF/BC-Energy.Plan.pdf.
223. Canadian Wind Energy Association, Wind Energy Industry-Installed Capacity (2007), available at
http://www.canwea.ca/production-stats.cfn.
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place in April 2006 by the Alberta Electric System Operator (AESO). Now that the
threshold has been removed, the AESO will proceed with obtaining regulatory approval
for further transmission development to accommodate wind power development in
Southern Alberta. Transmission planning will be based on an appropriate forecast of potential wind development to ensure projects have adequate transmission capacity to deliver
224
wind-generated power to consumers.
4. Hydro-electricity: Quebec
The Eastemain-l-A/Sarcelle/Rupert Project in Quebec consists of the construction of a
hydro-electric generating station near the existing Eastmain-1 powerhouse. The project
is scheduled for commissioning in 2011-2012 and will give Hydro Quebec Production
additional capacity of 893 MW and additional output of 8.5 terawatt hours (TWh) per
year. 225 In January 2007, Quebec Premier Jean Charest and Hydro-Quebec Chief Execu-

tive Officer Thierry Vandal officially launched work on the construction of the project's
hydro-electric generating stations and the partial diversion of the Rupert River for hydro226
electricity purposes.
5. Nuclear Energy
a. Ontario
Ontario Power Generation has submitted a Site Preparation License application to the
Canadian Nuclear Safety Commission for a new nuclear power plant, the first in nearly 30
years, at the existing Darlington nuclear generation site. 227 The existing station is one of
Ontario Power Generation's three CANadian Deuterium Uranium (CANDU) nuclear
generating stations. It is currently composed of a four-unit station generating a total output of 3,524 MW and providing about 20 percent of Ontario's electricity needs. 228
b.

Saskatchewan

The Midwest Project, which is majority owned by Areva Resources Canada Inc. (a subsidiary of the Areva Group), involves the mining and milling of a uranium deposit located
700 kilometers north of Prince Albert (Saskatchewan), near the eastern margin of the
Athabasca basin. 229 Areva proposes to extend the mining and milling activities at their
McClean Lake Operation to include the development of the Midwest ore deposit as an
224. News Release, Government of Alberta, Alberta Government Unleashes Province's Wind Power (Sept.
26, 2007), available at http://alberta.ca/home/NewsFrame.cfin?ReleaselD=/acn/200709/2217742E7CED8E546-1F30-672C7508E2B431D9.hunl.
225. Hydro-Quebec, Eastemain-l-A/Sarcelle/RupertProject, available at http://www.hydroquebec.com/rupert/
en/index.html.
226. News Release, Government of Quebec, The Most Important Investment in Quebec Since the Second
Phase of James Bay (Jan. 11, 2007), available at http://www.premier-ministre.gouv.qc.ca/salle-de-presse/communiques/2007/janvier/2007-01-11-en.shtml.
227. Ontario Power Generation, Darlington New Built, available at http://www.opg.com/power/nuclear/darlington/doverview.asp.
228. Ontario Power Generation, Darlington Nuclear, available at http://www.opg.com/power/nuclear/darlington/.
229. See AREVA Resources Canada Inc., Midwest Project Environmental Impact Statement (Aug. 2007),
available at http://www.cri.ca/operations/midwest.html.
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open pit mine. The proposed project would also include the construction of a reverse
osmosis water treatment plant, the development of a dedicated haul road, the development of a pipeline, and increasing the production capacity of the JEB mill at the McClean
Lake site. In June 2007, the Canadian Nuclear Safety Commission recommended to the
federal Minister of the Environment that the environmental assessment of Areva be continued as a comprehensive study, and the Commission also approved the project-specific
environmental assessment guidelines.230 This environmental assessment review will be
followed by licensing and site infrastructure development. Mining of the deposit is antici2 31
pated to begin in late 2008 and will take about five years to complete.
B.

NEW ROvALI

FRAMEWORK IN ALBERTA

Alberta's Premier announced in October 2007 a new royalty framework and its details
for Alberta's resources, aiming to increase royalty revenue for the province. 232 Government analysts' project royalties will increase approximately C$1.4 billion in 2010, an increase of 20 percent over revenues forecast for that year under the current regime. Under
this new regime, among other changes, the royalty on the following resources will be as
follows:

23

3

1) Conventional oil royalties will be set by a sliding rate formula containing separate elements that account for oil price and well production. The new royalty rates
234
will range up to 50percent, with rate caps at C$120 per barrel.
2) Natural gas royalties will be on a sliding rate formula sensitive to price and production volume. New royalty rates will range from 5 percent to 50 percent with rate
caps at C$16.59/gigajoule. Royalties for natural gas liquids will be set at 40 percent
235
for pentanes and 30percent for butanes and propane.
3) The oil sands base royalty rate will start at lpercent, and increase for
when oil is priced above C$55 per barrel, to a maximum of 9 percent
priced at C$120 or higher. The net royalty will start at 25 percent and
every dollar when oil is priced above C$55 per barrel to 40 percent when
at C$120 or higher.236

every dollar
when oil is
increase for
oil is priced

All changes are expected to take effect January 2009.237 A team led by Alberta Energy is
expected to consult with industry participants on implementation details for this new royalty framework.
230. Press Release, Canadian Nuclear Safety Commission (June 19, 2007), available at http://www.nuclearsafety.gc.ca/eng/newsroom/releases/news release.cfn?newsreleaseid=276.
231. See generally, Areva Resources Canada Inc., Home Page, http://www.cri.ca/operations/midwest.html.
232. News Release, Government of Alberta, Premier Stelmach Delivers Historic, New Royalty Regime for
Alberta: New Royalty Framework Gives Albertans Their Fair Share; Supports Sustainable, Vigorous Energy
Sector (Oct. 25, 2007), available at http://alberta.ca/ACN/200710/22384D8DOCC20-9549-7D32-2CF5FDA
DC70214D2.html.
233. The New Royalty Framework (Oct. 25, 2007), available at http://www.energy.gov.ab.ca/Org/Publications/royaltyOct25.pdf.
234. Id. at 2.
235. Id. at 7-8.
236. Id. at 3.
237. Id. at 2.
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In a decision issued November 17, 2006, the District of Columbia Circuit Court vacated the Federal Energy Regulatory Commission's Order No. 2004, Standards of Conduct Orders, as it related to natural gas pipelines, noting that the Order was arbitrary and
capricious as applied to the pipelines. 238 In 1988, the Federal Energy Regulatory Commission (FERC) issued Standards of Conduct to regulate the interactions between natural
gas pipelines and their "marketing affiliates. ' ' 239 The standards required pipelines and
their marketing affiliates to function independently and imposed restrictions on the sharing of information between them. 240 In 2004, in Order No. 2004, FERC expanded the
reach of the Standards of Conduct, applying them not only to pipelines' relationships with
their marketing affiliates but also with other non-marketing affiliates, such as producers,
24
gatherers, processors, and traders. i
FERC reasoned that the reach of the Standards of Conduct should be expanded for two
reasons. First, evidence on the record indicated that abuse by pipelines and non-marketing affiliates was a problem in the industry. 242 Second, FERC alleged there was a theoretical threat that pipelines would grant undue preferences to their non-marketing
affiliates.2 43 Two dissenting FERC Commissioners strongly disagreed, arguing that the
factual record upon which FERC relied did not contain any incidents of abuse involving
non-marketing affiliates and, furthermore, the record gave no suggestion of an industry2 44
wide problem.
Like the dissenting Commissioners, the D.C. Circuit Court found no record of abuse,
noting that FERC was unable to cite to any complaints of actual abuse between pipelines
and their non-marketing affiliates. 245 The court declared, "Professing that an order ameliorates a real industry problem but then citing no evidence demonstrating that there is in
fact an industry problem is not reasoned decision-making. ' 246 As to the theoretical threat
of abuse, the court stated, "We express no view here whether a theoretical threat alone
would be sufficient to justify an order extending the Standards to non-marketing affiliates. '247 The court did hold, however, that if FERC were to rely solely on a theoretical
threat, it would need to explain how the potential danger of improper communications
between pipelines and their non-marketing affiliates, unsupported by a record of abuse,
would justify such costly prophylactic rules. 248 The court then remanded Order No. 2004
2 49
to the Commission.
* Laura McMahon is a partner at Fulbright & Jaworski in Houston. Ashley Frankston is an associate at
the same firm.
238. Nat'l
Fuel Gas Supply Corp. v. FERC, 468 F.3d 831 (D.C. Cir. 2006).
239. Id. at 833.
240. Id.
241. Id.
242. Id. at 833-34.
243. Id.
244. Id. at 834.
245. Id. at 843.
246. Id. at 844.
247. Id.
248. Id.
249. Id.
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The Commission responded to the National Fuel Gas Supply decision by issuing an Interim Rule on January 9, 2007, which provided that the Standards of Conduct would not
govern the relationship between natural gas pipeline transmission providers and their
non-marketing affiliates.250 Additionally, the Interim Rule reinstated those provisions of
251
Order No. 2004 that were not specifically appealed to the D.C. Circuit.
On January 18, 2007, the Commission then issued a Notice of Proposed Rulemaking
which solicited comments as to whether the Interim Rule should be made permanent for
natural gas transmission providers.25 2 Additionally, FERC solicited comments regarding
whether the Standards of Conduct should govern the relationship between electric utility
transmission providers and their energy affiliates.253 FERC also proposed to revise the
definitions of "marketing," "sales," or "brokering," make permanent the changes adopted
in the Interim Rule for risk management employees and discretionary waivers, and remove the regulations that permit the transmission provider to share information necessary
to maintain the operations of its transmission system with its energy affiliates.254
In an Order on Clarification and Rehearing that followed on March 21, 2007, the Commission clarified that the Standards of Conduct for natural gas transmission providers
under the Interim Rule apply only to natural gas transmission providers that are affiliated
with a marketing or brokering entity that conducts transportation transactions on such
255
natural gas transmission provider's pipeline.

250. Federal Energy Regulatory Commission Interim Rule, 118 F.E.R.C. P61, 012 (Jan. 9, 2007).
251. Id.
252. Federal Energy Regulatory Commission Notice of Proposed Rulemaking, 118 F.E.R.C. P61, 031 (Jan.
18, 2007).
253. Id.
254. Id.
255. Federal Energy Regulatory Commission Order on Clarification and Rehearing, 118 F.E.R.C. P61, 229
(Mar. 21, 2007).
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